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ERRATA 


. For P. Sterling, read P. Stirling, throughout. 
. For Professor Aubain, read Aubin, throughout. 
. For Mr. Yentema, read Yntema, throughout. 


Page 12, 11th line: for Goldschmith, Minister of Justice, read Goldschmith, 

Ministry of Justice. 

. Page 24, footnote 2, read: Turkish Civil Code Article 444,453. Alternatively, a 
surviving spouse can take the usufruct of half the estate. 

. Page 57, 9th line: for reality rights, read property rights. 

. Page 92, 29th line: for the appeal lies, read no appeal lies. 
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INTRODUCTION 


C. J. Hamson 


The International Committee of Comparative Law has put in the forefront 
of its programme the study of the conditions and circumstances under which 
a foreign system of law has, in modern times, been received in a country 
having a cultural background and tradition different from that of the country 
in which the system was originally developed. 

The reason for the selection of the subject is that this fact of reception is one 
of the most striking juridical events of the last 150 years. The system of law 
which is received has usually been one of West European origin or inspiration, 
but the circumstances, and the antecedent culture, of the countries into which 
it has been received have been remarkably different. 

The expansion of West European systems of law, and especially of the 
Common Law, has been due in part to European settlers carrying with them 
into their new settlements the law of their own homeland. The law so trans- 
ported has, in the process of its adaption to the settlers’ new circumstances, 
suffered alteration or development of much significance, and a study of these 
alterations is without doubt of much importance. Sometimes the number or 
the power of the European settlers has been so considerable that they have 
themselves formed the main cultural element in the new society. This is the 
situation in the United States of America and Canada, in Australia and New 
Zealand, and to a greater or lesser extent in parts of South Africa and South 
America. In such cases the phenomenon we observe is the development of a 
system of law by persons who themselves share the law’s cultural origin, and 
who attempt to adapt it to their new circumstances, rather than that recep- 
tion of a foreign system which is the subject primarily proposed for study. 

Within Europe itself there has during the last 150 years been a notable inter- 
reception of law between the countries composing the European community, 
the Napoleonic codes in particular having had a very widespread influence. 
In these instances there has been a true reception and, again, the circumstances 
of such receptions are undoubtedly of importance and interest. But for our 
present purposes the degree of difference in culture between European nations, 
though great enough to serve as the basis of fruitful comparative studies, is 
not we believe sufficiently great to enable us to take such receptions as the 
best or the most profitable examples in this inquiry, which is concerned with 
the possibility and the effect of the transplantation of a system of law into a 
significantly different culture. 

A prominent example of the transplantation in question is to be found in 
those European colonies where the former indigenous populations remain the 
predominant cultural element. Indeed it is in part the extent of European 
colonization which gives to our inquiry its importance and its urgency; 
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for the course taken by those colonies in the very near future is likely to be of 
capital significance in the history of our own civilization, and in that course 
the success or failure of the transplantation of a European system of law will 
be a critical factor. It is of the utmost urgency and importance that those 
European nations in particular which still remain important colonial powers 
should put in hand studies of the real effect and the possible future of the system 
of law which they have introduced into subject territories often with little 
reflection and sometimes without much consideration of their integration 
with the existing social and cultural environment. Yet while colonies remain 
colonies they are perhaps not suitable subjects for investigation by an inter- 
national body such as this committee, which has exclusively scientific purposes. 
The situation in the colonies, and especially perhaps in African colonies, is 
of an extreme complexity; for in addition to the already sufficient difficulty 
of the study of the interaction of a foreign system of law with a pre-existing 
social culture we are faced with the political complications arising between an 
imperial power and a subject territory, with the rivalry between settlers and 
the indigenous population and frequently with the problems of colour and 
race. It should be our purpose to avoid so far as may, be these additional 
complications in order the better to concentrate upon the subject, itself of 
sufficient complexity, which we have selected for study. We do not therefore 
propose, as an international committee, to attack in the first instance the 
problems arising from the introduction of European law into territories 
which still continue as colonies, although we believe that the knowledge which 
we shall acquire from our inquiry will enable us in due course profitably to 
turn our attention to those problems also. 

Much more immediately appropriate to our study is the situation in those 
territories which having been formerly under the influence of control of a 
European power have now fully attained their independence. Most notable 
among such territories, if only because of its extent and the number of its 
inhabitants, is the former Indian Empire: in which we include Burma and 
Ceylon as well as India and Pakistan. The present condition and the future 
course of English law and of the British system of administration of justice in 
these countries is of utmost significance to any real understanding of what 
the true possibilities may be ofa fruitful interrelation between European civili- 
zation, which is notably embedded in its law, and non-European cultures. 
To what extent will the peoples of the former Indian Empire continue to 
find in the English law, which was in some degree arbitrarily imported into 
the country, a real satisfaction of their own aspirations and desires now that 
they are entirely at liberty to maintain, to abolish or to alter that system in 
any manner they may wish? It may be judged inevitable—and it is perhaps 
desirable—that there should be some alteration; indeed some measure of 
alteration may be the sign of a genuine adaptation of the principles of that 
system by its new inheritors to their own circumstances according to their own 
judgement. It does not seem at present probable that the system will be fun- 
damentally altered root and branch. It is evident that an intelligent appre- 
ciation of the extent and nature of these real alterations—whether they arise 
from express legislation or, more importantly, from the manner in which 
rules, though formally remaining the same, are in fact and in practice applied 
with a different bias—is of critical value to the study we propose. Nevertheless 
it is not with the former Indian Empire or other territories in a similar condi- 
tion that we decided to begin: partly because of distance and inaccessibility, 
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partly because again the study would seem best undertaken in the first place 
not internationally but mutually between the former imperial power and the 
new independent nations, but mainly because it was thought advisable to 
seek in the first place an even simpler instance of the phenomenon we wished 
to investigate. 

A simpler instance occurs where an independent nation of its own decision 
resolves to import into itself a system of law, or some parts of a system, which 
not only is foreign but is the product of a markedly different culture. There 
have been many such instances in the course of the last 150 years, and it is a 
fact to be noted that the system imported is normally one directly or indirectly 
derived from the Napoleonic codes. It will be enough here to cite the cases of 
Tsarist Russia, of China, Japan and of several South American states. The 
most recent case is that of Ethiopia, where a commission is at present concerned 
to frame for that country a code directly inspired by continental models. 
Among these instances it was decided to select for the pioneer study the case 
of Turkey. The reasons for the selection were the following. First, it appeared 
to be the simplest instance: there was a fundamental revolution in Turkey 
after the first world war and that country decided to start so far as possible 
from a clean sheet with a complete reception of West European law. Secondly, 
the Turkish experiment has continued for a period of 30 years, and there 
has now been an experience sufficient to enable some observations of value 
to be made. Thirdly, it is evident that the foreign law has not been imported 
into Turkey as a mere facade but that a genuine attempt has been made to 
work it and to adapt it to the situation in Turkey; it is but a mark of the 
genuineness of that attempt that in 1950 in a country which was accustomed to 
absolute government, the government was peaceably altered as the result of 
a democratic election and the opposition party was permitted to come into 
power, in which it still remains. Fourthly, Turkey was reasonably accessible 
and, what is of more importance, since it has developed Faculties of Law at 
Ankara and Istanbul with competent professors who have usually studied in 
European universities also and who normally speak at least one European 
language, it is possible to obtain from them authoritatively and directly that 
scientific and realistic information which we desire to procure and which 
they are both able and anxious to provide. 

Though the Turkish instance is no doubt the simplest one and therefore for 
our purposes the most useful, it would be a mistake to treat it as unduly sim- 
plified. In particular it is a mistake to exaggerate the effect of the revolution, 
however thorough-going in some respects that may have been. Turkey did 
not in 1925 quite suddenly change from a mediaeval Ottoman despotism into 
a modern democratic state. The Turkish experience does not warrant the 
belief that any such startling and dramatic transition is possible. From our 
point of view it is necessary to remember that Western law has been in process 
of being received into Turkey, however imperfectly or partially, for a period 
of at least one hundred years. Indeed a beginning of the modern epoch may 
be dated from the Tanzimat in 1839 when under guise of the ‘re-organization’ 
we can observe some attempt to improve the condition of the Christian 
subjects of the Empire and consequently the start of some distinction between 
the law of the State and Islamic religious law—a distinction which marks a 
critical departure from classical Islamic conceptions. In 1850 a code of commer- 
cial law based upon the French Code de Commerce was introduced, followed 
in 1865 by a Maritime Code of similar origin. In 1856 was promulgated a 
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penal code of considerable amplitude (265 articles), again substantially based 
upon French law after two more limited attempts in 1835 and 1846; and in 
1866 there was a reform of penal procedure which prepared the way for the 
acceptance in 1879 of a code largely reproducing the French Code of Criminal 
Procedure. 

In the 1870’s also was produced the great Medjelle which codified the law 
of obligations and part of civil procedure, and which though the work of 
jurists formed in the Islamic school and imbued by its principles was never- 
theless also inspired by modern ideas, at least in the sense that the law was 
restated in a coherent and rational manner. A similar restatement is to be 
found in the land law (Arazi Kanunu) of the middle of the last century, 
supplemented by the law of 1913 on the possession and transfer of land. Both 
the land law and the Medjelle were the subject of treatises in the European 
style—a very famous one being composed by Ali Esref on the Arazi Kanunu 
towards the close of the century. The laws so introduced though no doubt 
imperfectly applied were subjected to a good deal of revision and addition, 
not least after the constitution of 1908. One of the most important effects of 
this continuous modernization was that in the law faculty, especially of the 
University of Istanbul, a generation of jurists was trained to whom the prin- 
ciples of European law were familiar and whose minds were formed by those 
principles. A notable date in this connexion is again 1908, when the Turkish 
Ministry of Justice sent some twenty young men, many of whom subsequently 
became professors, to study law in European universities. What was accom- 
plished in the 1920’s could scarcely have been accomplished had there not 
existed this accumulated experience. 

These pre-revolutionary reforms had in theory at least respected Islamic 
law—the substance of the civil law especially regarding the family, marriage, 
succession and property had remained Islamic. The reforms were bits and 
pieces, introduced originally without much enthusiasm and intended perhaps 
mainly to conciliate hostile foreign criticism. The great innovation of the 
revolution of the 1920’s was to make a clean sweep, to take over en bloc, though 
by way of selection, an entire system of European law including the Swiss 
Civil Code, and to accept the change not only with determination and convic- 
tion but with a genuine and revolutionary fervour. Ataturk became the 
leader of a national uprising: under his guidance a people decided to re-create 
itself in the image of a European state, at first perhaps with more zeal than 
discretion. But sufficient time has now past to allow that zeal to abate without 
detracting from the determination of the endeavour and to make it possible 
for Turkish jurists to judge with an impartial realism the true sense of what 
has happened during the last 30 years. 

Some of the information which is required from the Turkish jurists can be 
supplied by them relatively easily, while some is exceedingly difficult for 
them to supply. It may be helpful to detail this. First and most obviously 
we desire to know the extent of the express departure by Turkish law from the 
particular model accepted and the reasons of such departures. As much of 
the new codes was accepted in 1926 in great haste, the amount of 
express alteration made before their coming into force may be relatively 
small; equally important for our purposes is the extent of modification made 
by the legislature after the codes had been in force. But the codes even when 
modified in the light of experience are skeletons only. We are concerned to 
discover how the Western system of law really functions in Turkey. For this 
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purpose the Turkish jurist must attempt to explain to us the actual case law of 
the Turkish tribunals and indeed not merely that case law but its tendencies 
and spirit. In what fields particularly has the European model failed to func- 
tion satisfactorily? Which provisions have been found to be merely idle, which 
obstructive? Why have those particular difficulties arisen? How have they 
been or how should they be overcome? On what points does the Swiss Federal! 
Court, for instance, find itself at variance with the Turkish Court of Cassation? 
Is this variance simply a matter of difference of opinion on technical points 
of law which might equally well be found between say the Italian and the 
French Court of Cassation when construing an identical text, or does it spring 
from some important and fundamental, if not clearly analysed, cause? It is 
probably not possible to convey the information which is required without 
going into considerable detail; but it is not the detail as such which concerns 
us. From concrete cases we wish to be led to see, so far as may be possible, the 
manner in which the institutions known to Western Europe in fact function 
as institutions in their new environment and what characteristic differences or 
tendencies to difference—for differences there must be if the transplantation 
is genuine—are to be observed in the functioning of these institutions. This 
clearly is a matter of the utmost difficulty for the Turkish, as for any other 
jurist; it requires a high degree of insight into the essence of a system of law. 
It is relatively easy to appreciate that some of the newly imported institutions 
cause difficulty, for example the civil celebration of monogamous marriage, 
the law of succession and the law of mortgage. It is perhaps not in these more 
obvious difficulties that the characteristic differences of European law as 
transplanted in Turkey are to be found; however, this is a question on which 
we seek enlightenment from the Turkish jurists. 

Important elements in the exposition to be received from the Turkish jurists 
will be an account of the historical circumstances in which the reception was 
made, of what may be called the technique of reception, of the purpose of that 
reception as judged by the Turkish authorities and of their own judgement 
upon its success and its cost. It will be equally important that the foreigner 
should be given an account of the actual set-up and procedure (in the largest 
sense) of the courts, of the position and condition of judges, the public pro- 
secutor, advocates and other auxiliaries, and of the functioning of the courts 
(procedure in the stricter sense, with if possible some statistics of number 
of cases, appeals, delays, etc.). What primarily we seek, in the company of 
the Turkish jurists, is a scientific and realistic account of the actual adminis- 
tration of justice in a country which as the result of its own determination 
freely decided to adopt as its own, and has with success so adopted, a West 
European system of law. 


The articles published here are based on the papers presentend at the sym- 
posium held in Istanbul from 5 to 7 September 1955 on the reception of a 
given system of law in a country enjoying a different one. 

In view of the number of questions discussed in Istanbul and that of the 
participants, it has not been possible, owing to lack of space, to reproduce 
all the papers presented at the symposium. Those thus omitted are the excel- 
lent reports by Messrs. F. Arik, Faculty of Law, of the University of Ankara; 
H. Arslanli, Faculty of Law, Istanbul; M. F. Ayiter, Legal Adviser, Ministry 
of Commerce; B. Davran, Faculty of Law, Istanbul; S. Derbil, Faculty of 
Law, Ankara; S. Okay and N. Sensay, both of the Faculty of Law, 
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Istanbul. We regret this unavoidable curtailment and refer readers who 
wish to have access to these papers to Les Annales de la Faculté de Droit 
d’Istanboul, No. 6, 1956. 

The following foreign participants were also present: Messrs. Afchar, Pro- 
fessor at the University of Teheran; Aubain, Professor at the Faculty of Law, 
Lausanne University ; Secretary-General of the Germain National Committee; 
Mr. André Bertrand, Secretary-General of IALS; Professors Blagojévic, 
Dean of the Faculty of Law, Belgrade University; K. Bruns, Dean of the Faculty 
of Law, Saarbrucken University; René David, Faculty of Law, Paris Uni- 
versity; M. Dopfel, of the Max-Planck Institute, Tiibingen; A. Ferhat, 
President of the Court of Appeals, Beirut; Professors Goldschmith, Minister 
of Justice, Venezuela; Graveson, Dean of the Law School, King’s College, 
London; M. Habachi, advocate, Cairo; Professors C. J. Hamson, Faculty 
of Law, Cambridge University; J. Hazard, Columbia University, representing 
Mr. Yentema, member of ICCL; Kisch, Faculty of Law, Amsterdam; Dr. K. 
Lipstein, Cambridge University; Professor Milliot, Faculty of Law, Paris; 
Dr. K. H. Neumayer, Max-Planck Institute, Tiibingen; Professors E. Pritsh, 
Faculty of Law, Cologne; Rheinstein, Chicago University; M. A. Sandstrém, 
Judge, President of the United Nations’ Commission on International Law; 
Dr. Szczerba, representing Unesco; Professors Schiller, Columbia Univer- 
sity; F. de Sola-Canizarés, Director of the Institute of Comparative Law, 
Barcelona, member of ICCL; Dr. Sterling, London School of Economics 
and Political Science; Professors Valindas, Faculty of Law, Salonika; Yaschke, 
University of Minster; Zépos, Faculty of Law, Athens; K. Zweigert, Uni- 
versity of Tiibingen, member of ICCL. Professor R. David represented 
Dean J. de la Morandiére, President of IALS, who was unable to attend. 
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K. The question whether the reception of foreign law in Turkey is restricted to 
is ; the introduction of a number of foreign codes or whether it constitutes the 
tsh, adoption of a foreign legal system merely restates, in terms applicable to 
om, Turkey after 1926, a general problem which is not confined to conditions 
aw ; in Turkey. Those who contend that nothing more was received than a body 
ver- of foreign legislation, place the problem in its historical setting. Those, on 
aw, the other hand, who believe that a foreign legal system was taken over as 
nics a whole, approach the same matter from a rationalistic point of view. Both 
ike, opinions lead to the same conclusion in terms of sociology of law, but they 
Jni- differ in their approach. The reception in 1926 introduced a new frame of 
ited mind which is single and immutable. However it may be asked whether the 
l. generation which will celebrate the hundredth anniversary of the Turkish 


Civil Code, will find that it is the same as it was in 1926. 

Rationalistically minded lawyers cannot attempt to answer this question 
positively, for even at the present time, when the Civil Code has been in 
existence only 30 years, it has changed its form and content owing to 
certain extraneous conditions. It is necessary to characterize by a single 
descriptive name the various factors which have given rise to these changes. 
In my opinion, those who profess to follow the historical approach attempt 
such a description. Viewed from this angle, rationalistic and historical inter- 
pretation must coalesce. 


CAUSES OF THE RECEPTION 


Turkish and foreign experts alike have continued to examine the reasons 
for the reception of the Swiss Civil Code in Turkey in preference to similar 
legislation in other countries. Professor Sauser-Hall, who was in Turkey in 
1926, first explored this question. Since that time it has become customary 
to discuss these causes in detail. According to a generally expressed opinion, 
the quality of the Swiss Civil Code is superior to that of other Western codes, 
and this consideration persuaded the Turkish legislature to select it for adop- 
tion. Those who study the events leading to the adoption of a foreign code 
_ in terms of an objective sociology of law reject these explanations. According 
| to our view, the reception of the Swiss Civil Code in Turkey is due to a chance 





1. Translation prepared by Mr. Oguz Ari, assistant in sociology at the Faculty of Economics, Istanbul. 
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factor. A young man by the name of Makmut Ezat studied law in Europe 
during the first world war. Like many other young Turks he went to Switzer- 
land by chance. Having returned to Turkey upon the completion of his 
studies, he joined the War of Freedom during the period between 1919 and 
1923 and entered political life. By chance he became Minister of Justice. 


At that time Turkey did not possess a Family Law, since the Family Code of 


1917 had been abrogated. The law of obligations was governed by the 
Medjelle which restated religious law, but this codification was incomplete 
and did not meet modern requirements. Turkey, which had won a political and 
military victory, needed a uniform civil code. Between 1923 and 1926 the 
demand for sucha code had gained strong public support. Two trends appear- 
ed. Either a new code was to be created, or it had to be received and adapted 
from abroad. Experiments in the first direction had encountered many diffi- 
culties. The arguments in favour of the second solution commended them- 
selves to Makmut Ezat whose educational background disposed him favourably 
towards Swiss legislation. Thus it can be seen that a series of chance happenings 
determined the course of events. 

However, in giving prominence to the chance factor in the process of recep- 
tion, it is not intended to belittle the importance of the reception. Sociology 
attributes its proper place, in the pattern of social events, to chance causation, 
not only in the field of actual occurrences, but also of influences. Nor must it 
be forgotten that, by 1926, Turkey could look back upon a period of more than 
fifty years, during which the ground had been prepared for a far-reaching 
reception. The chance factor may be of greater importance in so far as the 
Swiss Code was finally selected, rather than any other civil code. 


THE INFLUENCE AND VALUE OF ISLAMIC LAW 


It has been contended, in some quarters, that Islamic law is not out of date 
and useless, and that it is still capable of vigorous development in modern 
practice. The experience of Iran has been mentioned in support of this asser- 
tion. In so far as Turkey is concerned, however, Islamic law had become 
fossilized at the beginning of the nineteenth century. In the words of the 
Turkish saying ‘the door of jurisprudence was closed’. The reason for this 
is not to be found in the nature of Islamic law but in the circumstance that 
among Islamic nations legal thought had begun to stagnate. This thesis was 
developed systematically by Ziya Gékalp, and is well known among orientalists. 
While Western codes contain elements of canon law which are gradually 
becoming more and more secularized, Islamic legal doctrine was incapable 
of initiating a similar evolution. Indeed, while the law of each Western coun- 
try gave the imprint of its own character to those elements of canon law 
which it retained, nothing comparable occurred in the Islamic world. This 
poses another sociological problem. In fact, there exists a real danger that 
stagnation in legal thought and in legal doctrine, which has prevented the 
progressive development of Islamic law, will persist and will fossilize the 
Western legal systems which were taken over in the East by reception or 
adaptation. Moslem nations must thereforeconstantly assimilate and incorporate 
into the national heritage, by means of a dynamic legal process, both the 
principles taken over from the West and from Islamic law. According to the 
view taken here, the principles of Islamic law, which reached Turkey from the 
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East, and Western law, whether taken over completely (Turkey) or only 
partially (Egypt), must be fused by a process of codification, but this phase 
has not yet been reached. 


ILLEGITIMATE CHILDREN 


Informal marriages and illegitimate children present a serious problem in 
present-day Turkey. The Turkish Parliament is considering, for the third 
time, what measures are to be taken to meet this situation. In this connexion 
a conceptual aspect needs to be pointed out. Men and women in Turkey who 
have concluded an informal marriage do not regard it as unlawful or void, 
whether it be monogamous or polygamous, provided that the marriage was 
accompanied by a religious ceremony. It may be added, as a matter of psy- 
chological curiosity, that civil marriages celebrated in the form laid down 
by the Civil Code are regarded as illegitimate unions in certain circles of the 
Turkish population. However, these circles are gradually diminishing. In 
short, there is here a problem of illegitimate unions which is sui generis for 
it is not identical with that which arises in other parts of the world, or even 
in some cities of Turkey. 


THE PROBLEMS OF MARRIAGE IN RELIGIOUS FORM 


Problems concerning the form of marriage in Turkey assume a new aspect, 
if studied in the light of the various solutions attempting to combine civil and 
religious form, either cumulatively or alternatively. In Turkey, too, a new 
typology of this problem was developed in connexion with courses on sociology 
delivered at the University of Istanbul. The following pattern emerges. 
There are legal systems which require a marriage in religious form prior to 
a civil marriage; others allow a marriage of religious form subsequent to 
any civil marriage ceremony; still others do not recognize marriages in civil 
form; the situation in Turkey before 1926 constituted a fourth type, clearly 
distinct from the three described above. After the reception of the Swiss 
Civil Code in 1926, Turkey became almost a laboratory for testing this 
typology. The aim is to develop a form of marriage which is consistent both 
with popular opinion and with the provisions of the Civil Code concerning 
the formalities of marriage. However, social reality has not responded, so 
far, to these attempts and the question remains as to what is to be done. In 
my opinion, the Swedish form of marriage, if introduced in Turkey, would 
enhance the possibility of making the provisions of the Turkish Civil Code 
a living reality. The possibility of employing a new type of men of religion 
as civil marriage officers requires to be considered. Professor Velidedeoglu 
expressed this view some years ago, but he has now abandoned it. However, 
in my opinion, it is a possibility which has retained its validity, the more 
so in the light of the experience of certain northern countries. The institution 
of religion is a source of indoctrination, and the representative of a religion 
is a most effective educational element. If it is desired to give firm roots to 
the reception of foreign law in Turkey, this source of indoctrination and this 
educational element must be used. In my view, use must be made of the social 
function of the institution of the imam, who is the leader in religious matters 
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in Turkey, a country where 85 per cent of the population consists of peasants 
located in about 40,000 villages. I do not wish to treat the problem from 
the point of view of whether a religious form of marriage is more suitable, 
or whether it would lead to interference by the religious authorities in the 
affairs of state. The morphology of Turkish society, viewed in terms of trans- 
portation policy, of village, city and town relations, which may not have 
reached the desired development, can be a causal factor in this evolution. 
On the other hand, I believe that the dichotomy between the form of marriage 
which the public calls a ‘state marriage’ and that which it calls ‘our marriage’ 
can be overcome by these means. 

The problem is significant for students of the sociology of law and of the 
Turkish sociology of culture. Turkish intellectuals and legal experts who 
express antipathy towards a religious form of marriage, may be expressing 


a criticism of the mentality ard the background of the representatives of 


religion. These critics believe that the participation of the representatives 
of religion in the marriage ceremony may react to the detriment of the new 
Turkish mentality and culture. Today only the remnants of the old generation 
of religious scholars (ulema) adhere to the tenets of religious law (seriat), in 
accordance with their conceptions and beliefs. The ‘Faculty of Divinity’ 
established 10 years ago in Ankara, and the schools for religious leaders 
(imams) which were createdsubsequently, are beginning totrain newmen of reli- 
gion, imbued withthe spirit of reform, inaccordance with a need whichexists not 
only in Turkey, but also in all other muslim countries. In these circumstances 
it is expected that Turkish legal experts and sociologists will collaborate to 
combine civil and religious elements in one form of marriage which can be 
celebrated by men of religion, as is the practice in northern countries, or one 
which is celebrated with full ceremonial after a civil marriage, as is the practice 
in some Western countries. 


POLYGAMY OR BIGAMY 


Before discussing the problem of polygamy in Turkey, it is necessary to clarify 
the concept. The manner in which and the extent to which the term poly- 
gamy is employed in discussions gives colour to the word and the concept 
of polygamy and creates the impression that the institution of ‘harem’, as it 
exists in the imagination of Western writers, is widespread in Turkey. Turkish 
social reality is totally different. Even if the terms polygamy and harem are 
treated as complementary and not as identical, the conclusion can be reached 
without much difficulty that it does not exist in Turkey today. 

Some time ago, the Institute of Sociology of Ankara (which has now been 
superseded) conducted a survey of attitude and opinion, with the assistance 
of students of the Faculty of Law of Istanbul. The survey showed that wherever 
a polygamous marriage was concluded in religious form, the marriage was 
in fact bigamous only. Psychological conditions and social causes may encou- 
rage the admission of a second wife to the household, but these are only very 
rarely a reason for taking a third wife. This means, in effect, that it is not 
justifiable to speak of polygamy in Turkey unless polygamy is treated as coter- 
minous with bigamy. The use of the term ‘polygamy’ and of the phrase ‘he 
has many wives’ are, in fact, widespread. Yet their meanings differ according 
to whether they are used in old or modern Turkish. The reason is that the 
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population has not, as yet, become accustomed to the use of the term ‘bigamy’ 
and of the phrase ‘he has two wives’ as signifying reality. In view of this fact 
it is justifiable to employ the word and the concept of polygamy in lieu of 
bigamy, provided always that it is employed as a substitute for the term bigamy 
and that it carries the latter meaning. With this proviso in mind, it is now 
possible to examine the nature and the causes of polygamy in Turkey. 


NATURE AND CAUSES OF POLYGAMY 


We are confronted here with a very complex problem of social causation. On 
the one hand, it is possible to consider the polygamous family as a small 
‘harem’.,One of the characteristics of this ‘harem’ is that its inmates are not 
allowed to be seen by men, who are excluded by the famous verse of the Koran. 
On the other hand, another factor must be taken into account, apart from the 
religious prohibition. Excluding certain big cities and the Black Sea coast, 
the family structure in Turkey presents the picture of a semi-patriarchal system 
in a state of flux. Polygamy in Turkey must be viewed in this context. A number 
of individuals enter a family of this nature as helpers. Indeed, during the 
discussion, reference was made to the need for manual labour as a cause of 
polygamy in Turkey. This is correct, subject to qualification. If the need for 
additional female labour within the family were the only determining cause of 
polygamy, then the same result could be expected to manifest itself in all 
places where similar manual labour is required, as for instance in Italy and 
in France. However, there are no indications of the same result in those coun- 
tries. The female helper who enters the family of a Turkish peasant today, 
marries the patriarch. A few words are pronounced by the imam at the house, 
and thus the prohibition of the Koran is circumvented and illicit behaviour 
is avoided. 

Sterility is the second cause of polygamy in Turkey. The idea of the conti- 
nuity of the family is strongly rooted in Turkish life. For this reason, the first 
wife will, in many cases, advise her husband to take a second wife and will 
even take steps to find a second wife for him. In some provinces of Turkey 
this second wife is called kuma. This behaviour, which conflicts with the mental 
attitude of modern Turkish women in the cities, is regarded as natural in the 
circles where polygamy occurs. Further, the first wife, who seeks for a second 
wife, usually satisfies thereby her need to maintain her predominant status 
and control within the household. The husband is indebted to his first wife, 
who has shown herself anxious to preserve the continuity of the family; the 
second wife is also grateful to her. This situation can be understood only if 
the psychological background is taken into account. It cannot be com- 
prehended if monogamy is treated as an element of homo juridicus. 

The third cause, as the opinion survey shows, is connected with morals. 
Muslim religion does not possess organizations of mutual solidarity outside 
the State, of the kind which can be found in the Christian world. As a result 
of the Prophet’s teachings there is no place for monks, and no monastic orders 
were formed. Thus there are no nunneries to serve as a refuge for women 
without a family. In view of the custom mentioned before that any woman who 


_ enters a family for any menial purpose must marry the head of the family, an 


unattached woman marries as a matter of pure form in order to live with a 
family, and to assist in cultivating the family’s land. In such a situation the 
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sexual factor does not enter into consideration at all. The institution of the 
‘harem’, which is a matter of interest for the higher officials of Muslim and 
Eastern society, is something entirely different. Today, nobody in Turkey 
thinks about a ‘harem’, but polygamy is still a fact, and society does not even 
deprecate its existence. 

It has been shown that polygamy, as it exists today in Turkey, is due to a 
complex of causes. A sociology of law which relies on examples will be able to 
explain the existence of polygamy to an extent that is commensurate with 
the degree of detailed examination to which these causes are subjected. Legal 
policy and related spheres of policy, such as economic, social and even educa- 
tional policy will benefit from these considerations. In fact, before an active 
social policy can be initiated, the natural flow of social events must be observed. 
The cultural progress of women, changes in the attitude towards sinful be- 
haviour, and the wearing of the veil, the evolution of the family from a patriar- 
chal unit to a conjugal form in consequence of many causes, the disappearance 
of the family as a centre of production, all these factors gradually weakened 
the institution of polygamy, and this process is continuing at a quick pace. 
If the consequences of this development are examined from the viewpoint of 
applied and functional sociology, the purposes of the Swiss Civil Code will be 
realized in Turkey to an ever increasing extent. In particular as the social 
position of women improves, the improvement affects not only the woman but 
also the man, and the psychological forces which supported polygamy dis- 
integrate. The reception of Swiss law in 1926 succeeded in both respects, as 
I hope to demonstrate later on. To conclude: the participation of Turkish 
women in the economic division of labour enhanced her personality and her 
individuality to such an extent that today even sterility is not regarded as a 
sufficient reason for introducing a second wife into the family. Moreover, as 
the organization of social assistance and social security is spreading across 
the country from the big cities, the need for polygamous marriages as a means 
of providing homes for unattached women is decreasing. 

Despite this optimistic appreciation of the present situation, it is impossible 
to forecast that polygamy will disappear in Turkey in the near future. Mono- 
gamy as a principle enshrined in the reception of 1926 will cease to be a dead 
letter only if and when thé causes which stand against it spread across the 
whole of Turkey and affect the subconscious mind. Otherwise the spirit of 
reform will be of no functional use in the face of the reality of polygamy. 
However, the new social trend has already made itself felt. At present, this 
trend probably affects only 25 per cent of the country, but observations 
indicate that the unaffected parts of the country are becoming progressively 
smaller. Thus even in the form of bigamy, polygamy will eventually fade 
away into history. 


THE RELATION BETWEEN LAW AND MORALS 


The questions posed by the foreign legal experts reveal a general problem. Ii 
is whether, and to what extent the reception of foreign law in 1926 has created 
a new legal morality in Turkey, which has become established and taken 
roots. This question is of paramount importance among the complex of prob- 
lems arising from the reception. Ten years ago, the Institute of Sociology 
mentioned above drew up an attitude and opinion questionnaire which 
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included this question. The following remarks are the result of this inquiry 
and of my personal observations. 

The reception of 1926 has, of necessity, had a revolutionary influence upon 
the psychology of the polygamous family, the growth of which was regarded 
in the past as a natural development, at least to a certain extent. For instance, 
today a Turk who has two wives is reluctant to mention this fact in official 
and in private circles; he is even ashamed of it. A feeling of social uneasiness 
has emerged which did not exist half a century ago. Then polygamous families 
could be seen confidently walking in the streets, the husband preceding 
his wives. They cannot be seen now. Polygamous marriages which were conclu- 
ded before 1926, and which are regarded as legally valid today, are vanishing 
for lack of new additions to their ranks. Polygamous marriages concluded after 
1926 fall into two types. The first type consists of those marriages where a first 
marriage in civil form was followed by a second marriage in religious form, 
owing to the impossibility of a second civil marriage ceremony. The second 
type consists of marriages where both marriage ceremonies were celebrated 
in traditional religious form. Both types are doomed to disappear; or at least 
peasants who are so married will not disclose the fact when they come to town 
or to the city from their villages. Even the frame of mind of the men is 
changing. The fact that there are no longer wives inclined to select 
a second wife has no doubt some influence on this development. Thus it has 
come about that the Western cultural concept which attributes a special 
place to the dignity, honour and capacity of woman is establishing itself 
in Turkish society. We are confronted with an interesting change in social 
psychology. 

The foregoing remarks have a bearing upon the problem of the relationship 
between law and morals. The generally accepted view is that laws can never 
create morals and customs, that laws must always follow morals, customs and 
usages and that the function of laws is to formulate principles. However, the 
reception of the Swiss Civil Code in Turkey in 1926 has been instrumental in 
the formation of new social and family customs, not only in the sphere covered 
by the Civil Code but in other fields of law. It may seem surprising to hear 
such a statement from a sociologist for followers of the sociological approach, 
as distinct from legal experts, believe that law does not create morals and that 
legal facts cannot create social facts. However, in Turkey events indicate the 
opposite conclusion, namely that laws can create morals. The emergence of 
monogamy is such an event and it is not unlikely that an attitude and opinion 
survey may show a similar influence in other directions. 

The question is, therefore, whether the socio-moral principles created by 
the reception of 1926 are exclusively the product of legislation. Undoubtedly 
this is not so. This is an important problem of legal sociology which cannot 
be discussed here. It can only be stated in passing that in Turkey experience 
has shown that the opposite of the generally accepted theory to the effect 
that laws never create morals but only provide a legal sanction for morals and 
previously existing customs can be true. It would seem that students of the 
theory of law may gain valuable insight from an investigation of the law 
and life in Turkey between 1926 and 1955. 
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HISTORY OF THE RECEPTION OF FOREIGN LAW IN TURKEY 


In conclusion, a few general observations about the reception of foreign law 
in Turkey are indicated. The reception began in 1926 with the introduction 
of the Civil Code, but as a general phenomenon, it goes much further back 
in the history of Turkish law. The prohibition of polygamy was already estab- 
lished and operated as a customary principle and tradition long before that 
time. Thus in 1917, a Code of Family Law, which was not based on a reception 
of foreign law but was of Turkish origin, had prohibited polygamy in accor- 
dance with the newly formed usage and custom. Only this prohibition was 
put into effect in a manner which differed altogether from that adopted in the 
course of the reception of 1926. The Family Code of 1917 attempted to recon- 
cile law and reality. Polygamy was allowed only if the first wife consented. 
However, neither in 1917 nor 25 years before could a first wife resident in a 
big Turkish city consent to a second marriage of her husband without incurring 
a social stigma. On the other hand, Turkish women living in small towns and 
villages had not reached a psycho-sociological stage of development which 
enabled them to object to a second marriage, and this situation may exist 
even today. To sum up: during the period prior to 1926, families living in the 
cities did not approve of a second marriage. In other spheres of life, too, a 
similar evolution was taking place. This means that the adoption of the Swiss 
Civil Code occurred during a period of gradual development. Not only the 
reception of the Swiss Civil Code in 1926, but all the receptions before and 
after 1926 must be placed within a setting of historical continuity. 
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RECEPTION OF FOREIGN LAW IN TURKEY 


LAND, MARRIAGE, AND THE LAW IN TURKISH 
VILLAGES 


P. STIRLING. 


We mean by law, at least in Turkey, the body of rules of conduct which 
are derived directly or indirectly from the authority of the Grand National 
Assembly, and which, with the backing of the legitimate force of the State, 
are applied, or would in appropriate cases be applied, by the courts. Such 
a body of rules, backed by the central power of the government and applied 
by judical institutions, exists in all literate, large scale societies. But besides 
these formal rules, all communities and societies acknowledge a mass of other 
rules of conduct—morality, custom, etiquette, ‘decent behaviour’—many 
of which carry informal, often automatic sanctions. People know, or think 
they know, what is expected of them in most of the thousands of social situa- 
tions of daily life; normally, this is also what they expect of themselves. They 
also know, or believe, that the consequences of disappointing these expectations 
are unpleasant—the disapproval of intimate friends and kin, the loss of pres- 
tige or power, ostracism, the withdrawal of neighbours’ help in day-to-day 
activities, or the loss of support for some enterprise they are planning, divine 
anger and punishment, misfortunes caused magically by the ill-will of neigh- 
bours. This heterogeneous collection of sanctions which operate outside the 
official judicial system, I shall call informal social controls, and I shall refer 
to the heterogeneous collection of rules which they serve to enforce as the 
informal system. I use these terms because the more usual words, such as 
‘custom’ or ‘morality’, have much more limited meanings, and yet also 
convey implications I wish to avoid. The distinction I have made plainly 
leaves many problems open, but I cannot here pursue a more precise state- 
ment?, 

The informal system of social control is, in at least three ways, more funda- 
mental to society than the system of law. In the first place, quite a number 
of small scale, non-literate, autonomous societies manage to keep going, that 
is, to preserve internal order and continuity, with no judicial institutions 
whatsoever. Even within larger political units, fairly remote communities, 
especially minority communities, sometimes ignore entirely the State judicial 
system except in so far as they are compelled unwillingly to answer criminal 
charges before it. 

Secondly, the bulk of daily activities of people in any society are controlled 
not by the law, but by the rules of the informal system. Where the rules of 
the two systems coincide, as they often do, it is much more often the informal 
sanctions that keep us law abiding than the fear of being compelled to answer 
a civil or a criminal case in court. 

Thirdly, it sometimes proves impossible to enforce laws which are opposed 
by strong informal sanctions, for example, the outlawing of minority religions 


1. The opening sentence is meant as a statement of fact and a guide to my intentions in this article, rather than 
as implying a general definition of law. Some readers may hold, as Malinowski held (Crime and Custom in 
Savage Society, 1925), that this use of ‘law’ is too narrow, since law must include at least part of what I call 
the informal system. But the distinction I make must be expressed somehow, and if the meaning of ‘law’ is 
widened, then my ‘formal’ and ‘informal’ systems simply become two distinct kinds of law. 
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or nationalist movements, or of witch-hunting activities in societies which 
believe in withcraft seldom effectively suppresses them. 

The rules of the informal system are not derived from laws; rather, rules 
normally become laws because, though they are already rules in the informal 
system, the informal social controls are inadequate to support them. Of course, 
the complex life of a modern state requires that many extra rules should be 
incorporated into the formal system—company law, for example, or traffic 
regulations. These extra laws must be framed by people with expert know- 
ledge, and cannot spring from the informal system, though even these must be 
consistent with it, and must be supported by informed opinion if they are 
to work satisfactorily. But in ordinary criminal and civil matters—theft, 
assault, or inheritance, marriage, sale, and so on—the legal sanctions fill 
the gaps in the informal system. The criminal law does this directly, the civil 
law indirectly, by providing a means by which injured persons can apply 
formal sanctions against the wrongdoer. An effective method of settling 
disputes in a way that appears just to the whole society is an essential part 
of any system of social sanctions. If this theory of the law were completely 
true, all laws would be either the same as the rules of the informal system, 


or at least consistent with them. In fact, a hasty perusal of the development of 


English law shows that much adjustment and reform was aimed at bringing 
legal rules more into line with the accepted rules of the informal system— 
the development of the rules of equity seems to be a good example. 

In the large scale heterogeneous societies which we call sovereign states, 
the many different classes and groups have many different informal rules, 
so that one should strictly speak of informal systems in the plural. Even in a 
country like England, where the formal system has largely developed slowly 
by ad hoc steps from the informal system, considerable inconsistencies between 
the formal and the various informal systems are inevitable. Such inconsistencies 
are bound to make the legal system less efficient in stopping up gaps in the 
informal system. 

But the inconsistencies are likely to be far greater where one society takes 
over lock, stock and barrel a set of laws worked out in and for another society, 
whether they are taken over voluntarily by the educated ruling minority 
as in Turkey, or imposed by a colonial power, and whether they are intended 
as a measure of reform, or applied simply because the rulers have not thought 
of applying any others. 

All this has often been said before. But it is usually said in terms of the 
relation between law and custom, with the assumption that law is fundamental, 
but may be permitted to make concessions, so long as these concessions are 
not serious, to something called ‘custom’, which seems to be thought of as 
a sort of arbitrary local habit. I do not wish to imply that law is unimportant; 
but its importance is often emphasized, while the part played by informal 
controls is as often overlooked. 

The importation of foreign laws into a society raises two obvious problems. 
What happens to the laws? And what happens to the society ? The lawyers 
alone are competent to discuss the ways in which the society, by translation, 
and by new interpretation to meet new situations, alters the laws. The ways 
in which the laws alter the society is a problem for historians and sociologists 
as well as lawyers. But this second problem involves a third, one which I have 
seldom seen raised. What part do the courts play in the total system of social 
control ? In what situations do people use the courts, how often, with what 
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aims, and with what results? What is the relation between the formal and the 
informal system of social control. 

The study of the first problem is relatively easy, because the law is known 
and courts records and law reports are available. The study of the second 
and third problems is another matter. It involves first a knowledge of the 
informal system of social controls, and then a careful examination of legal 
cases in relation to the whole background of the situation in which they are 
initiated, and to the consequences they have in the community to which the 
parties belong. Even in the most sophisticated societies, no systematic records 
exist, and the problem demands first-hand research. The ways in which people, 
consciously and unconsciously, bring pressures on each other, that is, apply 
informal sanctions to each other’s behaviour, can only be understood by living 
among them and observing them systematically. Even membership of, or 
acquaintance with, a community is not in itself enough, for informal social 
controls are by no means all obvious to those applying, or controlled by, 
them. 

I have myself worked this way in two villages of central Turkey, between 
November 1949 and August 1952, spending several months in each. I cannot 
claim full general knowledge of rural Turkey, but I have made some effort 
to check my conclusions by more widespread observations and inquiries. 
Moreover, many of my findings can be plausibly related to conditions which 
are known to exist in other parts of Turkey. At the time of my field work, 
I was not concentrating specifically on the problems of the acceptance of 
the new law, and I had no opportunity of studying disputes which went to 
the courts. But, inevitably, I learned a good deal about the villagers’ use of 
an attitude to the courts, and to the new law. 

In this article, I wish to discuss only two topics, landholding and marriage. 
These two examples are somewhat contradictory, for while the new laws 
of land tenure and inheritance are, at least in theory, roughly consistent 
with the informal rules, and acceptable to the villagers, the new laws on 
marriage are widely different from the informal rules and largely ignored. 


LAND AND INHERITANCE 


The Turkish Civil Code (Article 633) rules that land can only be acquired 
by appropriate registration in the Land Register. In the villages in which 
I worked, only part of the land is registered at all, and almost all the entries 
are out of date. Very few people are the registered owners of their land. At 
present, registration commissions are at work, registering land in Turkey, but 
it will be some years before their work is complete ?. 

In practice, this anomalous situation makes little difference to the villagers, 
since their rights to the land are recognized by those people whose recognition 
matters most to them, namely, their neighbours; the administrators and the 
courts also accept these informally established rights, where either the land 
is not registered, or the registration no longer valid. That the situation is 
theoretically unsatisfactory does not matter to anyone except lawyers. 

If a villager’s title to land is challenged, he will usually defend it by arguing 


1. In the Code, framed for a country where all land was registered, unregistered land receives a very brief mention 
which I do not find clear, but which seems to mean that it all belongs to the State. 
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that he acquired it by legitimate means, that is, by inheriting it, by buying 
it, or by occupying and using it when it was either without an owner, or was 
a superfluous part of the village pasture. Once a man has been permitted 
to plough and work village pasture for two or three years without being 
turned off, it seems generally agreed that he has established informal rights to it. 
Where a man pays tax on his land, the tax receipts are regarded as documen- 
tary evidence that his ownership of it at the last tax assessment in 19309, 
or his subsequent acquisition of it, has been publicly acknowledged to be 
legitimate. Finally, of course, if a man holds a registration deed in his own 
name, this is regarded as clinching the matter. Disputes occur frequently, 
and many lie dormant for years because the plaintiff is not sufficiently powerful 
or courageous to try conclusions with the occupier. Where an active dispute 
cannot be settled within the village, it goes first to the administrative officer 
of the kaza or county, who is empowered to give a decision on limited issues, 
and within a limited period from the first claimed infringement. Presumably, 
this officer gives a decision based on evidence from the village, without a full 
legal investigation. His object is rather to ensure an acceptable and speedy 
settlement, and if he fails, either side can appeal to court?. 

Paradoxically, registration of land may even make a settlement more 
difficult rather than easier. Peasants seldom register changes, whether by 
inheritance or by sale, of ownership of registered land. Hence, in cases of 
inheritance, they simply make their own ad hoc arrangements, which though 
extral-egal, are in practice, at least for the time being, accepted by the village. 
But incomplete or disputed registration brings in the bureaucracy, as well 
as the courts, and may involve reference to Ankara. 

The legal situation is complicated by the fact that the ad hoc arrangements 
which the villagers make among themselves are seldom a strict application 
of the law of inheritance in the new code. The villagers are aware of the 
main provisions, namely that sons and daughters should take equal shares 
of the parental land, and that a surviving widow should take a quarter.’ 
Since most men go to great lengths to ensure that they have children to survive 
them, and since even the childless often take a child from a close kinsman® 
and bring it up as their own, it seldom happens that a man dies without 
children to act as his heirs. There were no bachelors over the age of about 23 
in the villages in which I worked, and very few landowning childless couples 
who no longer had hopes of having children. Land normally remains the 
property of the head of a household till he dies, and his sons stay in the house- 
hold and work it with him. Thus people practically never own land before 
their father is dead. When the head of a household does die, the household 
and its land usually remains an economic unit for at least a few months, 
sometimes for years, depending on the size of the household, the amount 
of land, the personal relations between the brothers and between their wives, 
and so on. Very often, an ad hoc arrangement, in theory temporary, is made 
between the brothers, since their sisters are now married, and not therefore 
at the time of the death of the father living in the household land. Such an 
arrangement, once made, is not easy to upset, and any attempt to do so 
1. Even where rights to land are disputed by neighbours, it is still the opinion of neighbours, and the attitude 

of officials and the courts which matter, so there is no contradiction here with the preceding paragraph. 
. Turkish Civil Code Article Alternatively, a surviving spouse can take the usufruct of half the estate. 


. They do not normally adopt by due legal process, and the inheritance rights of the informally adopted child 
are liable to be questioned. 
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by the sisters or their husbands will usually mean a dispute, indeed, this is 
one of the commonest types of dispute. Sometimes of course, sisters may be 
given a share of land at the first division—if, for example, there is plenty of 
Jand, and a sister lives in the village so that her marital household can make 
use of it. Alternatively, either at the time or later, the claims of sisters may be 
settled by a money payment. Quite often, however, sisters take no share of 
the land at all. Again, how much a surviving widow is given depends on 
circumstances. She may take a quarter of the estate; or if, for example, she 
has enough land of her own to keep her, she may take none. And I never 
heard of anyone in the village suggesting that a widower would not be fully 
entitled to any land his wife might have owned, though legally, like a widow 
he is only entitled to a quarter,! or the usufruct of half, if his wife’s children 
survive her. 

Most village divisions of inheritance would illustrate the point, and I will 
quote only one, very briefly, and with some simplifications. In the last gene- 
ration, Bilal, the head of one landowning household married the sister of 
his neighbour, Siileyman, the head of another, but she took no land as her 
share of her father’s land. On Bilal’s death, his only son, Ahmet, took over all 
the land; and on Siileyman’s death the land was divided between his three 
sons, Yakup, Yusuf, and Ziibeyr. Of these, Yakup and Yusuf married their 
kinswomen (father’s sister’s daughters), the sisters of Ahmet. Much later these 
two agreed with Ahmet to rearrange their land so as to give the women a 
share in the inheritance. They were to give Ahmet their father’s sister’s share, 
and receive their wives’ shares from him. For all three households, the plan 














Bilal =O Suleyman 
Ahmet Yusuf Yakup Zubeyr 


involved giving up land, but each would receive in exchange at least the equi- 
valent amount. But the third brother, Ziibeyr, whose wife was from a different 
family, would have given land but received none. He refused to agree, and has 
quarrelled violently, literally violently, with his brothers. Neither side wishes 
to go to law. Not only would the inevitable complexity and slowness of court 
procedure involve the litigants in much expense and inconvenience, but no 
one could be sure what the court would decide, or how much readjustment of 
land might turn out to be necessary. And so the matter rests, and like many 
other such disputes, is likely to become a permanent source of quarrels, without 
even in practice disturbing the existing non-legal, though hardly illegal, dis- 
tribution of the land. 

This divergence between actual practice and the rules laid down by the 
law is not in most cases the result of ignorance or of disapproval. I am not sure 
what inheritance rules were practised in these villages before the introduction 
of the code. Apart from a few informants whom I had reason to doubt, people 


1. Turkish Civil Code Article 444: 
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generally agreed that they had always divided inheritance equally between 
children. Whether by this they meant sons only or sons and daughters was not 
clear. In practice sisters did sometimes take a share either in land or in cash. 
I could, however, find no evidence that they were ever given shares amounting 
to half that given to their brothers, though everyone in the villages knew 
that according to Islamic law, they should have been. 

According to Gibb and Bowen,? much land in the villages was, under the 
late Ottoman Empire, theoretically State land in which the individual ‘owners’ 
held rights of use, subject to a more or less fictional overriding ‘ownership’ 
by the State. The State was thus able to lay down non-Islamic rules of 
inheritance, since Islamic rules apply only to mulk or full private property. 
Gibb and Bowen state that holdings normally passed on the death of the 
holder to his sons. * 

Existing village society is strongly agnatic, or patrilineal, that is, people 
normally belong to groups to tne members of which they are related in the male 
line only. The villagers often speak as though areas of village land were owned 
by these groups, that is, as though agnatically (patrilineally) related households 
owned contiguous plots of land, as in fact they often do. This implies, consisten- 
tly with Gibb and Bowen, that brothers have normally shared land among 
themselves and excluded their sisters. 

My conclusion is that village inheritance rules have in the recent past not 
been Islamic, but have been simple and flexible. Usually, land is divided 
between brothers, but sometimes between brothers and sisters. Where land- 
holding lines died out, the land would normally revert to brothers, or, in 
some cases, appears to have been taken over after a period by anyone needing 
it and having the man-power and ox-power to work it. 

This flexibility would explain why the villagers have accepted as equitable 
the new rules of the Code, which are roughly consistent with one of the existing 
village practices. I am confident they would not accept some of the details 
which I never heard mentioned in the villages, for example, the limitation 
which I have quoted above on the rights of a widower to his wife’s land. 
But I did hear the new inheritance laws discussed in general and heard no dis- 
approval on grounds either of religious unorthodoxy or of inequity. 

But theoretical acceptance of what they know of the new laws does not 
lead them to seek to apply the law when property owners die, still less to call 
in the official institutions to ensure that the law is correctly carried out. Without 
here entering upon a full discussion of village social structure, I would like to 
suggest three relevant sets of facts, two in connexion with social relations within 
the village, and one with the relations between the village and the greater 
society, which make their own flexible informal system preferable to the rigid 
system of the Code and the courts. 

First, when a landowner dies, the people most nearly involved are all on the 
spot, living in his household, or at least in the same village or group of villages. 
These people have a multiplicity of relationships and of formal and informal 
rights and duties to each other. The readjustments which the removal of the 
head of a kinship group requires are considerable, and it is better to take these 
slowly, and work out the redistribution of property rights ad hoc, than to call 


1. Gibb and Bowen, Islamic Society and the West, Vol. I, Part 1, p. 239. 

2. Gibb and Bowen appear to be implying that the aim of the government was to avoid fragmentation of holdings. 
They do not make it clear whether the sons divided the father’s holding; nor, if they did not, how the system 
worked in the second and subsequent generations. 


26 





con 
sons 
lanc 
wor 
hav 
tot 
ont 
thei 
hav 
time 
arra 
sup) 
grat 
lanc 

B 
cati 
offic 
mu 
wor 
is di 
kno 
whe 
and 
app 
disc 

B 
sale 
seve 
piec 
but 
pric 
ont 
ors 
give 
wer 
sur? 
fact 
not 


tween 
aS not 
cash. 
inting 
knew 


er the 
vners’ 
rship’ 
les of 
erty. 
of the 


eople 
male 
wned 
holds 
isten- 
mong 


t not 
vided 
land- 
yr, in 
‘ding 


table 
sting 
tails 
ation 
land. 
» dis- 


; not 
» call 
hout 
ke to 
ithin 
ater 
rigid 


1 the 
AES. 
rmal 
F the 
hese 
call 


dings. 
ystem 





RECEPTION OF FOREIGN LAW IN TURKEY 


in officials who will ruthlessly apply the legally correct rules, and force all 
the permanent and final rearrangements of ownership to be made at once. In 
fact, the village, by taking the readjustments slowly, often postpones indefi- 
nitely the ‘correct’ redistribution of property, and creates vested interests 
which are anxious to prevent this ever happening. Hence neither at the time 
of the death, nor later, are the people concerned anxious to register the changes 
of property, or submit them to legal scrutiny. I do not know whether, in areas 
where the land has recently been registered, people then proceed regularly 
to register all changes of ownership, but my guess would be that in many cases 
they do not. 

Secondly, the law, though nominally acceptable, is not altogether in 
conformity with the agnatic structure of village society. Whereas adult 
sons remain with their father’s household even after marriage, and work his 
land under his direction until he dies, daughters marry out, and live and 
work in other households. The brothers tend to regard the land which they 
have worked together as theirs, and are unwilling to allow parts of it to pass 
to their sisters’ husbands’ households. Moreover, the married sisters are not 
on the spot, and are not, as the brothers are, in immediate need of the land of 
their dead father, since they are supported by their husbands. Hence, as I 
have said, the brothers frequently divide the land between themselves at the 
time of the death. It is left to the sisters, sooner or later to upset this de facto 
arrangement, if they wish to—and if they can enlist sufficiently powerful 
support. In many cases, sisters and their husbands told me it would be dis- 
graceful of them to stake a claim, since their brothers had barely enough 
land anyway. The longer they wait, the more difficult readjustment becomes. 

But apart from the inherent rigidity of the legal rules, the proper appli- 
cation of the law, especially where land is registered, means reference to 
officials, and the approval of a judge, which brings me to the third point, a 
much more general one. People living in rural communities all over the 
world are suspicious of urban educated classes. Calling in lawyers and officials 
is dangerous; not only does it mean expense and inconvenience, but one never 
knows what they might discover, how they will use their knowledge, nor 
whether they will even carry out their official acts in the way one had hoped 
and expected. This point applies to far more than matters of inheritance—it 
applies to marriage, for example, though I do not explicitly mention it in my 
discussion of marriage below. 

But not only do inheritance practices diverge from the formal law, even the 
sale of land sometimes takes a traditional form not legally recognized. In 
several cases, villagers claimed the return, at the original cash price, of a 
piece of land they or their father had sold. Such claims were not only common, 
but generally accepted; and land is still sold to raise immediate cash, for a 
price for which the vendor intends later to recover it. Though my inquiries 
on the point are not absolutely exhaustive, I am sure that no special documents 
or special oral conditions of sale were quoted in stating the claims. No villager 
gives up land he is used to ploughing without a struggle, and all these claims 
were disputed, but never on the grounds that the sale of the land involved the 
surrender, for the price accepted, of all rights to the land in perpetuity. In 
fact, although the villagers never called this transaction anything but sale,' 
not at least when speaking to me, it is obvious that this is pawning of land, and 


1, They used the word satmak. 
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not true sale at all. Similar practices in peasant societies are world-wide.! 
In Turkey it may be that traditionally no other form of sale existed. If so, then 
I would connect the custom with the strongly patrilineal attitude to land, the 
same feeling which tends to exclude sisters from inheritance, that land which 
belonged to a patrilineal ancestor should never be permanently alienated from 
his patrilineal descendants. This view is, I think supported by the violent moral 
condemnations of those who ‘ate their patrimony’, that is, who sold their land 
and spent the proceeds; and one should perhaps add, made no effort to recover 
it. 

This form of sale makes it possible, owing to the combined effect of inflation 
and the very great increase in the use of money in the villages, for a villager to 
reclaim land for a tiny fraction of its present day value. In two cases of which 
I have details, the heir of the original purchaser paid a considerable sum to be 
allowed to continue in possession, in one case with an agreement that this 
should be the last time. In the other, the seller subsequently tried to force the 
heir of the original purchaser to pay more, and threatened to go to court. 
Unfortunately, I do not know what happened, but I very much doubt whether 
this threat was more than a bluff. One informant told me that the courts would 
order the return of property at the original price if no entry had been made in 
the land register, but Turkish lawyers whom I asked denied this, and I now 
regard this statement as an attempt by my informant, under pressure of ques- 
tioning, to reconcile logically the existing formal and traditional informal 
systems.” 

Article 597 of the Code provides that if there is among the goods of a 
deceased person an agricultural holding, it is, in so far as it constitutes an 
economic unit, to be given to whichever of the heirs asks for it, or appears 
capable of undertaking to look after it. I have never heard anyone in Turkey 
suggest applying this article, though it may be applied in cases involving 
educated owners of whole farms. But most village landin Turkey is held in small 
patches and strips. When land is divided, traditionally each plot must be 
divided, to ensure an equitable division andavoid quarrelling. Many households 
already own less than enough land to support themselves, and make up their 
income by working as shepherds or labourers or craftsmen in the villages, or by 
visiting towns as migrant labourers. Moreover, though they do sometimes 
manage to agree among themselves to maintain a holding, or some of its 
constituent plots, as wholes; no villager questions the right of everyone to 
demand his share not only of his father’s holding, but, if he so wishes, of each 
separate plot. So far, therefore, this provision of the law has remained a dead 
letter, and I see little prospect that it could in the near future serve its obvious 
purpose of restricting the fragmentation of holdings. Who, in any case, is to 
decide what in a Turkish village constitutes ‘an economic unit’? 

I have tried to show that the existing way of life, the informal system, in the 
villages makes the strict application of the existing laws of inheritance and 
sale extremely difficult. Nothing short of the direct intervention, every time 
an adult dies of an official charged with distributing the estate, would ensure 


. Solon, for example, had to cope with land pawning run riot in Athensat the beginning of the sixth century B.c. 
In Malaya, raising loans by pawning land is an accepted way of evading the Muslim prohibition on usury. 
The lender has the benefit of the land in lieu of fixed interest. 

. Another informant argued that his land should be returned to him free, since the purchaser had already reaped 
far more benefit from it than the original purchase price. This remark is consistent with village thinking on 
the subject, and clearly assumes pawning, not outright sale. 
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FOREIGN IN TURKEY 
that people do not carry out ad hoc division of property to suit their own con- 
venience. Solong asamancan exploit the land with theconsent of his neighbours 
he has little motive for raising the question of registration, especially if, in 
fact, his formal rights to the land he is working are somewhat doubtful. But 
of course inheritance laws are not in any case something to be ‘enforced’ as 
the payment of taxes is enforced. It is like the horse and the water. One can by 
legislation give people rights, and set up a system for enforcing them; but one 
cannot force them to use it. It is only when people come to court with a dispute 
that officials can ensure that the provisions of the law are carried out, and 
though there is no shortage of litigation, obviously only a small fraction of all 
the cases of sale and inheritance in the villages reach the court. 


MARRIAGE 


In Turkey, a marriage is legal only if a civil ceremony has been performed, 
and the marriage registered by the State. Professor Timur! has quoted figures 
to show that the 70,000 marriages registered each year in Turkey are probably 
less than a half of those that take place. The vast majority of these unregistered 
marriages are certainly in the villages. 

These unregistered marriages are marriages in all but a strictly legal sense. 
Such couples and the families they rear are regarded by all their kin and neigh- 
bours as perfectly respectable and decent, so long as the traditional religious 
ceremony has been performed at the marriage. This ceremony can be per- 
formed by anyone who knows the formula, though it is normally performed 
by a recognized imam,’ often, but not always, the village imam. In the area 
in which I worked, in contrast with the public wedding festivities which may 
last up to a week, the marriage ceremony is always performed in secret, 
usually on the last day of the wedding with only the imam, two representatives 
of the couple, normally fathers, and two witnesses on each side present. The 
imam recites in Arabic from the Koran, asks the consent of the parties in 
Turkish, and recites further Arabic prayers. If this ceremony is not performed, 
then the couple are guilty of the sin of fornication; if it is done, the marriage 
is acceptable to everyone, and a civil ceremony can add nothing to this accep- 
tance. No girl would ever feel at all abashed to admit that her marriage is 
not registered with the State. The informal system of social control provides 
strong sanctions for the performance of the traditional ceremony, but none at 
all for the performance of a civil ceremony. 

To put the same point in different language—a rite is in some ways like a 
language, it symbolizes something, it has meaning. The meaning of a rite 
cannot be changed by fiat, it changes if at all relatively slowly, over a long 
period. To the villagers, the rite which declares publicly that a couple has 
been united as legitimate and respectable sexual partners and founders of 
a family is the traditional religious rite. But the civil ceremony if it is a rite 
at all, has no social meaning in or for the village. 

Whether or not in a given case the civil ceremony is to be performed is 
therefore simply a matter of expediency. Professor Timur has listed the incon- 
veniences which it may involve. The identity of the couple must be officially 





1. See the contribution of Professor Hifzi Timur in this issue. 
2. Islamic religious leader. 
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established, which can only be done if both birth certificates are in order; 
and if, as frequently, they are not, then this must first be rectified. Moreover, 
births are very often registered late in Turkish villages, so that the registered 
age of a couple may still be below the legal minimum, although they are 
both in fact ready for marriage. A medical certificate is required, involving the 
expense of taking the girl and the young man to the nearest doctor, usually 
in the nearest town. Under the law, the village headman can perform the cere- 
mony, but I have never heard any villager in the area in which I worked 
mention this possibility, let alone of a headman actually doing it. Most of the 
headmen I knew would not in any case be capable. People spoke of official 
ceremonies as having taken place in district or county centres, conducted 
by an official. Since the ceremony involves the personal presence of the bride 
together with her betrothed, it is immodest by village standards. 

Professor Timur has suggested also more weighty motives for avoiding 
legal marriage, namely that men are anxious to avoid conferring legal rights 
on their wives, especially the right to legal divorce. This suggestion is plausible, 
and it may be true of populations a good deal more sophisticated than 
the villages which I know, though I would guess that by the time people 
were sophisticated enough to use these arguments, they would belong to the 
class which considers unregistered marriages as not altogether respectable. 
Certainly these arguments do not weigh with the villagers, because the 
registration of a marriage makes not the slightest difference to their subsequent 
conduct. Their legal rights and duties remain a dead letter. The women 
know nothing of the law, and the men have no motive for taking any notice 
of what little they may happen to know of it. The relationship between man 
and wife in the village is regulated by the current norms and the informal 
sanctions of village life, and neither they nor anyone else cares whether they 
were legally married or not, nor what the law says about their relationship. 
If a man wishes to terminate a marriage, he simply, as in Islamic law, tells 
his wife before witnesses to go. Both parties are then free to, and usually 
do marry again, though not, of course officially. 

In the area in which I worked, effective official pressure was brought on 
those who publicly celebrated a wedding to register the marriage. How this 
pressure was applied, I did not discover, as I know of no legal sanctions 
which can be applied to people who decide to live together without registering 
their marriage. The rites and ceremonies of a normal village wedding often 
last from two to three days to a week, and are conspicuously public. The dis- 
trict office could not fail to hear the news, and hence, so I was told, it is better 
to register the marriage. But it is only when both bride and groom are marrying 
for the first time that the wedding is celebrated in this public way. If either 
party has been married before, the ceremonies are slight, and may consis! 
almost wholly of the religious rite which I have described above. The same 
austerity is sometimes practised by the very poor, or by two closely related 
households. These quiet marriages are never registered. The precise incidence 
of the registered marriages is undoubtedly uneven. Nevertheless, in most of 
rural Turkey, not only are many people not legally married to their current 
partners, but since a village couple who have separated after a registered 
marriage never, in my experience, obtain a legal divorce, some people are 
actually legally married to someone other than their current partner. O! 
course, by village standards a man may marry two or more women concurrently. 
I found only about three or four cases per village, where a man had married 
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two wives; no one living had more. Almost all of these second marriages 
were contracted because the first wife could not or did not bear a son, or became 
too ill to cope with her work; or because a man married his brother’s ‘widow, 
to keep hold of the property and to take care of the woman and her 
children. 

One result of the unregistered village marriages has been effectively remedied 
by the government—namely, the illegitimacy of many children. Not only 
is the Code itself liberal on this point, but the Grand National Assembly 
has passed special laws to make the legitimization of children an extremely 
simple matter. The absence of legal ties between husband and wife is much 
less important. No village woman could possibly sue her husband, and no 
village man would dream of suing his wife. Only when a dispute over inheri- 
tance comes into court can registration or its absence make any practical 
difference. Such cases are too rare, and the interests involved too unimportant 
and complex, for public opinion in the villages to be greatly affected. 

When it does become expedient to have a marriage registered people 
hasten to do so. Professor Timur quotes the effect of pensions for wives of 
serving soldiers, both during the second world war, and during the Korean 
war. But whether the registration of marriages for such very direct motives 
represents, or brings about, an increased acceptance of the new laws seems to 
me doubtful. 

The instituting of the new legal system entails the complete disappearance 
of the old one. I do not know to what extent in the old days the courts supported 
the traditional rules of marriage, nor how far the villagers trusted and used 
the courts. But it certainly looks as though the abolition of any formal sanctions 
which might fill the gaps in the existing Islamic informal marriage system, 
has opened the door to a relaxing of the rules, and even to malpractices. 
For example, though the villagers know that a Muslim woman who has 
lost her husband through death or divorce should wait for the iddet, a period 
of some three months, women are frequently remarried to widowers within 
this period. When I pointed this out, people shrugged their shoulders and 
said ‘Who is to feed the children and bake the bread while we wait three 
months ?? Even more striking, women are sometimes remarried when their 
husbands have not divorced them at all. In other words, de facto, a woman 
can leave her husband as easily as he can turn her out, if, but only if, her own 
natal household, or some other, will take her in. She can then remarry without 
stigma or public disapproval. Even in these cases, another religious ceremony 
is performed for the new marriage. 

Some villagers quite possibly always have neglected the rules of Islamic 
divorce and remarriage in this way, even when Islamic courts existed. But 
there is another practice which, from the reaction of my informants, I am 
confident, if not entirely new, has at least grown since the abolition of the 
Islamic courts. I heard of several cases in the villages where a father, having 
married a widowed or divorced daughter to another husband for the usual 
reduced marriage payment,! then took advantage of one of her visits home to 
marry her off yet again to someone else for another reduced marriage payment. 
The husband had no remedy, and could neither reclaim his wife nor his 
money. In no cases known to me was a first marriage terminated this way; 
nor did the parties belong to the same village, or to villages close to each 


1 In my experience in 1950-52 about £T.200 (officially about £25 or $70, instead of about £T.500) 
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other. The wronged son-in-law and his group did not have any other regular 
social relations with the wronging father and group. That is, a man would 
only act thus if he could do so without incurring informal sanctions of criticism 
and non-co-operation in his own community. 

The aims of those who introduced the new code were reformist. They 
wished to abolish polygamy, unilateral divorce, and marriage payments, 
and to establish something much nearer equality of rights between man and 
wife. So profound a change means changing not simply marriage laws but 
the whole moral attitude to the problems of sex and family, that is, the basis 
of the social system. No such complete change has taken place in the villages 
of Turkey, though to a large extent it is well advanced among the educated 
urban classes. But the new law has left the village informal system totally 
unsupported, with no means of plugging the gaps at its weak points. Hence 
the system which the new laws were intended to abolish continues, but in a 
less orderly form. 


CONCLUSION 


I have argued that one may think of the law and the judicial system of a 
country as a means of plugging the gaps in the informal system of social 
control. If it is to be effective the people must use the civil courts freely, and 
must co-operate in maintaining order. They will do so only if they feel that 
the courts give just and useful decisions. From this point of view, it is the aim 
of the legislator to adjust the laws to make them more consistent with the 
morality and customs of the people, that is, with the informal system. 

In Turkey, as in many other instances, the aim of the legislator has been 
entirely different. He has deliberately set out to alter the morality and customs 
of the people, and this not step by step, but by wholesale changes. But as 
soon as the body of rules contained in the law ceases to be consistent with the 
informal system, as it is bound to do if it is used as an arm of reform, the 
people will find the law unsatisfactory, and refrain from using it, thus automa- 
tically minimizing its social effects. In other words, when the law sets out to 
alter a whole body of related rules built into the informal system, the more 
it is used as an initiating instrument of social reform, the less efficient it is 
bound to be as an instrument of social control; and the less it is used by the 
people as an instrument of social control, the less it will in fact achieve its 
aim of reform. Where the reformist legislator makes only slight changes, 
the informal system may incorporate the new laws—sometimes quite rapidly, 
especially where the people, as in Turkey, respect the law as such. But clearly 
the extent to which this happens depends on such factors as the nature of 
the law and the efficiency of the means of enforcement. I am not speaking 
here of laws, say, altering administrative institutions, which are easy to enforce, 
or of specific regulations imposed by a powerful government, like the famous 
hat law of Turkey. Even a law of this kind, while it achieves its immediate 
purpose, does not do so by altering the informal system of social control, 
but simply by overriding it on a single point. The people wore European 
hats, but they could not be compelled to like them. 

Equally, people cannot be compelled to treat the civil marriage ceremony 
as conferring moral propriety on a couple, nor to arrange inheritance according 
to the strict letter of the law. The very fact that the people feel that the law 
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is arbitrary on these matters keeps them from being influenced by it. In time, 
their informal system may change, but no one knows how long this will take; 
and the changes are not likely to be more attributable to the new laws than to 
other social changes—the opening up of village transport, the growth of schools, 
the increasing complexity of the village economic system, new contacts with 
towns, greater independence of young people from their family and kin 
relationships, and so on. 

In all societies, it is possible for people to use the courts as a battle ground 
for outwitting and destroying enemies, or for acquiring goods to which a 
man has legal, but no good moral title. The greater the divergence between 
the law and the informal system, the more possibilities exist for abusing the 
courts in this way. For example, a village woman who had separated from a 
man to whom she had been legally married could, on his death, sue for a 
quarter of his property, and oust the widow with whom he had more recently 
been living from the rights she would normally expect to enjoy. Again, a 
headman might, as in one case I know, register land in his own name and thus 
gain legal title to land which should have been shared among his sisters’ sons. 
So long as many acts covered by the law of persons are inconsistent with the 
Code, the unscrupulous can find many opportunities for legal but inequitable 
actions. 

Most of those who have studied the acceptance of the foreign legal codes 
in Turkey are mainly concerned with judging the experiment. Was it well 
done? Have the results been beneficial? In this article I have not been con- 
cerned to pass judgement. I find these parts ot the new system which have 
not been entirely accepted, for this very reason, the most interesting, and my 
own studies in the villages have led me to concentrate on the points of greatest 
divergence between the informal system and the new legal code. This does not 
mean that I disapprove of what was done; it is fact, and we should be interested 
in its Consequences. 

Finally, however, I do pass judgement. Many writers on this theme seem 
to regard the informal system in the rural areas as intrinsically bad, and fit 
only to be liquidated as soon as possible. The villages are ‘backward’: techno- 
logically this can be given a meaning, but socially what exactly does it mean? 
That we think the Western way of life should replace the indigenous rural 
way of life? If so, which Western way of life? Are the villagers to be written 
off as lacking ‘culture’ because they see eye to eye neither with the tiny group of 
lawyers who framed the Swiss Civil Code, nor with the tiny group of lawyers 
and politicians who decided that it was to be translated and enacted in Turkey? 
We must, of course, work for the raising of village standards of living, and 
we must be prepared to help them to improve their social institutions; but 
we shall be much better placed to effect such improvements if we have tried 
to understand the village social system without pre-judging what is wrong 
with it. 
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CIVIL MARRIAGE IN TURKEY: 
DIFFICULTIES, CAUSES AND REMEDIES 


H. Timur 


The most remarkable aspect of the adoption of the Swiss Civil Code in Turkey 
is the substitution of a new system of family law for one that had been applied 
for centuries. Before discussing the application of, and the difficulties caused 
by, the provisions of the Civil Code concerning the celebration of marriage 
and the reasons and remedies for it, the following remarks must be made. 

First. The legal problems arising out of marriage and family life have their 
own peculiar characteristics. Beginning with the nineteenth century, the 
growing international contacts produced a similarity, though a relative one, 
in the solutions formulated for legal problems in different countries. Family 
law is one of the branches of law least affected by the increase of interrelations 
among nations. However, even there a trend toward approximation is un- 
deniable. Family law is closely connected with the status of women in society. 
In a society where rights of women are recognized or feminist movements are 
not regarded with disapproval, changes in the system of family law are bound 
to occur. 

Toward the end of the nineteenth century, in the sphere of family law 
Turkey underwent certain changes of outlook as a result of its closer contact 
with the West. The movement away from polygamy established itself among 
the elite of society. This was due more to an aversion toward polygamy than 
to an anxiety lest the conditions prescribed by religion for polygamy could not 
be met. As early as 1908, the Istanbul press campaigned against polygamy. It 
maintained that as a matter of moral principle the Sultan had to practise 


monogamy and pointed to the advantages of civil marriage. The purpose of 


these observations is to show that the provisions of the Civil Code were not 
transplanted into a community where the Muslim conception of family was 
absolutely and fanatically adhered to. 

Secondly. The classic reasons, which are usually evoked to explain the diffi- 
culties naturally and even inevitably concomitant with the coming into force 
of a new law, are well known. In the case of Turkey, a new reason was added, 
i.e. that Turkey possessed a different culture and tradition. In the West, this 
was accepted as almost the sole reason for the emphasis put on legal develop- 
ment in Turkey. In our opinion, this is a fallacious view. Although there exists 
a relation between family law and family life, they are not one and the same. 
It is well to remember, here, the instance of Switzerland. Moreover, there are 
vast differences in family life, tradition and culture among the various coun- 
tries where Islamic family law is applied. Can it be said that Iran, Iraq, Egypt. 
Pakistan, Indonesia and Morocco, where the same law is in force, are alike 
with respect to their culture and tradition? 

In the light of these observations, it is proposed to examine how the rules 
governing the celebration of marriage operate in Turkey. 

It is true that the provisions of Chapter III of the Civil Code, that is the pro- 
visions pertaining to the celebration of civil marriage, are not uniformly 
applied. A simple statistical investigation substantiates this assertion. According 
to the latest annual of statistics, the number of civil marriages performed each 
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year in Turkey does not exceed 70,000. It is evident that these marriages, 
performed as they are in accordance with the provisions of the Civil Code, do 
not constitute the sum total of the marriages contracted in Turkey. In coun- 
tries such as Rumania and Yugoslavia, which have about the same population 
as Turkey, the annual number of marriages is between 150,000 and 180,000. 
On the other hand, the census taken every five years in Turkey shows that the 
population increased by g per cent during the same period. This, however, 
is a percentage to be found in countries with a larger number of marriages, 
This fact alone proves that there are many couples living as man and wife 
who were never united as prescribed by the Civil Code. Naturally, children 
born out of these unions are illegitimate. It is unnecessary to dwell here on the 
well-known disadvantages of the increase of these unions, which fall outside 
the scope of the provisions protecting the family, and of the children born 
thereof. 

Various reasons can be advanced for this situation, and it can be shown 
that many of the present defects are not rooted in differences of culture and 
tradition, but that they stem rather from deficiencies in the administrative 
organization and from the fact that the desired cultural leve! has as yet not 
been attained. The following is a summary of the reasons: 

1. The first step in the celebration of marriage is to apply to the competent 
official and to submit a certificate of birth. Certificates are given to those 
persons whose parents are themselves entered in civil registers and who 
have their own certificates. Consequently, it may become necessary to 
obtain certificates for parents and even grandparents. The engaged couple, 
often too impatient to wait for the completion of these long and cumbersome 
formalities prefer to have a religious celebration of the marriage. 

2. In the villages, as a result of old habits, which by now have lost their mean- 
ing, boys are registered a long time after their birth with the purpose of 
postponing military service and evading the road tax. Entry in the register 
occurs 5 or 10 years after the birth, as if the boy were just born. Thus, 
according to the register, a young man of 20 is 10 or 15 years old and the 
doors of civil marriage are closed to him. 

3. Articles 122 and 123 of the law on public health provide that men and 
women, who want to marry, must undergo a thorough physical examina- 
tion. A medical officer must examine them as to whether they suffer from 
syphilis, mental disease or certain other disorders. Since doctors, even 
private practitioners, are mostly to be found in towns, it is difficult for the 
villagers to have the required physical examination. On the other hand, 
in some regions young men do not view with approval the examination 
of their fiancées by male doctors. 

4. The Turkish legislation on old age and retirement entitles the widowed 
wife and the unmarried daughter to a pension on the death of her husband 
or father employed by the government. Since pensions cease to be paid in 
the event of marriage, the wife and daughter try to avoid a civil marriage. 

. The engaged couple are always desirous of seeing the celebration of their 
marriage blessed by some kind of solemnity. In the principal towns, halls 
of a more or less spacious character are provided for marriage ceremonies, 
while the peasants must content themselves with listening to a few dry 
stereotyped words of an uneducated official, pronounced in a small and 
poorly furnished chamber. Thus they prefer to have an imam read a chapter 
from the Koran. 
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6. The means of communication in Turkey cannot be compared to those in 
Switzerland. The journey to town for a medical examination and for the 
completion of other formalities is often long and exhausting, and in winter 
sometimes impossible. 

The villagers also prefer polygamy because it provides cheaper labour 
for agriculture and because it is easy to divorce a childless wife. 

These, then, are the main factors impeding the full practice of civil marriage 

as decreed by the Civil Code. It is to be seen that difficulties arise not so much 

from differences in culture and tradition as from lack of organization and 
culture. 

This situation, which followed upon the adoption of the Civil Code and 
which prevails to a decreasing extent, leads to the following observations: 

The Turkish legislature must above all establish a sound principle to regu- 
late the celebration of marriages. In 1926, Turkey was compelled to change its 
backward system in accordance with modern principles. Matters affecting 
such an important institution as the family could not be left to irresponsible 
religious authorities. The problem was not one of obstinately requiring that 
the competence to celebrate marriage ceremonies should be conferred upon 
secular officials, but of entrusting the registration of marriages to responsible 
officials. 

Traditions are to be respected as long as they do not jeopardize the interests 
of a society and prevent the community from reaching a certain level of 
civilization. When the Italian Civil Code came into force, religious marriage 
was still a holy and centuries-old tradition. Nevertheless, the Italian legislature 
introduced civil marriage and, for years, had to deal with the difficulties of 
enforcing it. There are today about a million Muslims in Yugoslavia. Up to 
1950 religious, marriage was in use; at present civil marriage is in force and is 
upheld by rigorous sanctions. 

The duty of the legislature is not merely to record the customs of socicty, 
but to advance society. 

The difficulties which civil celebration of marriage encountered in Turkey, 
owing to a number of factors, are gradually decreasing. The second world 
war and the Korean war largely contributed to this development. It will 
help in discovering the principal causes of the difficulties if it can be shown 
how the war indirectly influenced family life in Turkey. During the war a 
law was issued providing for financial aid to the families of the men in the 
armed forces. Women applied by the thousand. But they had first to prove 
they were married. Large numbers of the women had only gone through a 
religious marriage ceremony. The Turkish army temporarily released its 
men so that they could convert their religious marriages into civil ones. [ 
was the same during the Korean war. And finally, the provisions of the tax 
laws giving relief to married taxpayers and those who have children, played 
an important part. 

It would undoubtedly be of great help if further measures were taken in 
order to accelerate this development. Reform of the administrative organiza- 
tion with a view to facilitating marriage ceremonies, simplifying the formalities 
connected with marriage, giving instruction about the institution of marriage 
as regulated by the Civil Code and the disadvantages of religious marriage 
(if not preceded by a civil celebration) to the younger generation from the 
last year in primary school onward, should be among the first measures to be 
considered. 
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TURKISH ADMINISTRATIVE 
LAW AND INSTITUTIONS 


"Th, Be SAETA 


BACKGROUND 


Both the administrative law and the present administrative institutions in 
Turkey are the outcome of developments since the reform movement. The 
earlier Ottoman administrative machinery, although efficient and successful 
in the period of ascendency of the empire, later decayed and was finally abo- 
lished by the reform movement, which goes back to the eighteenth century 
but which acquired an intensified form through the Tanzimat (1839), and 
gave way to new institutions. The full development of administrative law 
institutions has occurred during the Republic, partly asa result of expansion 
of the activity of public administration, which now includes cultural, economic 
and social matters. 

As the reform was due to the conviction, inspired by the military setbacks, 
of the superiority of Western institutions the reformers were quite naturally 
influenced by Western patterns in the establishment of the new institutions. 
In the field of private law mainly French institutions served as a model, but 
in the field of public administration there has been almost no total adoption 
of any foreign institution. The closest adaptations of French institutions are 
the State Council, the Court of Accounts, some financial organizations and 
the system of autonomous provincial administration. However, these all vary 
somewhat from their French equivalents. 

Neither the earlier reformers nor their successors down to the present day 
have confined themselves to foreign patterns in establishing the necessary 
administrative institutions. Particularly since the beginning of the Republic, 
the development of the administrative machinery has followed the country’s 
own needs and ideals. Certainly foreign experience has continually been taken 
into account, but more and more in a way approximating to the comparative 
method, which is always helpful in discovering the best solution and as such 
is useful everywhere. The present Turkish administrative machinery can be 
described as a system which is sui generis with some foreign, mainly French, 
influences. 

During this development, more especially with the penetration of conti- 
nental western European legal thought, administrative law arose as one of the 
first results of this penetration. Here also the model was French administrative 
law. Developed first by the law teaching in the institutions which were orien- 
tated towards the West, such as the political science school and the law school, 
it received a fresh start and practical impetus when a system of administrative 
courts, headed by the State Council, was established at the very beginning 
of the Republic. 

Like the administrative machinery, Turkish administrative law is acquiring 
more and more a character of its own, more especially as concerns the descrip- 
on and interpretation of the law. But where no legal provisions are available, 
foreign patterns, again mostly of French origin, continue to be taken into 
account. Many French concepts, e.g. faute de service or domaine public are to be 
found both in writing and in decisions of the courts. 
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GENERAL CHARACTERISTICS OF TURKISH ADMINISTRATIVE LAW 


Turkish administrative law, like its Western patterns, is generally regarded 
as having, as a branch of public law, its own principles which differ from those 
applicable in private law. From this general characteristic of administrative 
law similar consequences are drawn in Turkey to those accepted in Western 
countries. Private law is not admitted as a supplementary source if, in a case 
involving administrative law, the formal sources fail—as they often do in 
Turkey as elsewhere. But the resulting uncertainty is greater in Turkey, since 
the judicial sources have not been sufficiently developed. Yet another charac- 
teristic of Turkish administrative law is that suits against the Government 
brought under it are, as in France, dealt with by a special court called the 
Court of Administrative Justice (or, more briefly, Administrative Court), 
headed by the State Council. As a result, the delimitation between adminis- 
trative law and private law acquires in Turkey an importance similar to that 
in other civil law countries. It is equally rendered more difficult by the fact 
that the public administration in Turkey, as elsewhere, is subject partly to 
private law. Little attempt has been made in Turkey to find a general solution 
of this problem, as has been done in Germany and other civil law countries, 
mainly in the context of a general distinction between public and private law. 
Turkish courts proceed casuistically. No difficulty arises in matters connected 
with the administration acting as a public authority. On the other hand, for 
economic enterprises and partly also for social institutions operated by the 
administration, the law itself provides the answer in submitting them to 
private law. But there remain a great many unexplored aspects and unsolved 
problems. 


ADMINISTRATIVE MACHINERY 


Main Structure 


The administrative machinery in Turkey is composed, as in France, of a general 
administrative organization and of both local and functional autonomous 
units under its tutelage. The Government appointed by the President of the 
Republic, and acting with the approval of Parliament, is head of the general 
administrative organization and thus controls the autonomous units. In this 
way co-operation and unity is assured. 


The General Administration 


The general administrative organization consists, first of all, of central depart- 
ments (ministries) headed by a minister (a member of the Government) who 
is assisted by a principal administrative official called adviser (Mustesar), except 
in the case of the Foreign Ministry. The general administrative organization 
also maintains regular branches all over the country. The country is adminis- 
tratively divided into vilayet (provinces), these into kaza (sub-provinces) and 
these into nahiye (districts). In all of these the administration is headed by a 
principal official, who is a local representative of the Government and controls 
local civil administrative branches on the spot. 
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nied The local autonomous units are of three kinds: the province (vilayet) as a unit 
nose of local government, the municipal administration and the village administra- 
ae tion. They all possess legal personality and have their own financial resources. 
ti They are managed with the participation of the local population, which has the 
gg os greatest share in the villages, a moderate share in the municipalities and a very 
hep small share in the provinces. In the villages the local population directly elects 
wei all the administrators, in the municipalities and provinces only the decision- 
otrotae making councils. The head of the municipal administration is chosen by the 
_— municipal council, subject to confirmation by the general administration; 
| the in the provinces it is the governor, as head of the general administration, who 
art), performs the same functions. 

— The disadvantages of the partition of the country into local units with limited 
that resources are met partly by financial grants and technical assistance by the 
fact Government and partly through a central institution called the Bank of the 
y n Provinces. The local autonomous units are also permitted by law to make 
ei arrangements and to form unions amongst themselves. This has, however, not 
‘i proved very practicable. 

law. The only relic of the old administrative institutions which requires attention 
ted is the Quarter, as a local administrative unit within the municipality. The 
» for Quarters are the urban counterparts of the village administration; their 


the administrators are elected by the population of the Quarter. But they have a 
oar narrow task. The present Law of Municipalities (1930) abolished them but 
ived they were revived as their functions had not been assumed by other bodies. 

In this particular case tradition has proved stronger than reform. 


Functional Autonomous Units 


The form of the autonomous units endowed with legal personality is mainly 
used in the case of the universities, of some research and social institutions, 
and of most public enterprises. The degree of their autonomy varies. Some of 


eral them do not possess any large financial autonomy as their budget and accounts 
ac are subject to parliamentary and administrative control similar to that of the 
he 


general administration. Of this type are the universities and some semi- 


eral economic agencies, but many autonomous agencies, particularly public enter- 
this prises in the economic and social field, enjoy a wide range of financial 
autonomy. 
Public Enterprises 
_ Generally speaking, three types of organization are to be found in the adminis- 
who tration of publicly owned economic enterprises in Turkey. They are all 
— in the main the result of Turkish experience proper, for no suitable Western 
wn pattern was available at the time when public enterprises started in Turkey. 
~. One type is the affiliated enterprise. Most public utility enterprises owned by 
and the municipalities are organized in this form. This is due, on the one hand, 
"Y 4 Ff to the lack of a general legal authorization to create autonomous public units. 


vols But it is mostly due to the fact that small municipalities find it too costly to 
multiply their organizations. The resulting difficulties are partly met by some 
legal provisions which, on the one hand, permit the appropriation to such 
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enterprises of working capital exempt from public financial procedure and, on 
the other hand, declare private law to be applicable to their relations. 

Most public enterprises, however, are run either by autonomous public 
agencies or by mixed companies. Both types are exempted from parliamentary 
control and are governed by private law. Most mixed companies are established 
by an ad hoc law which confers upon the Government the ultimate power of 
control, as the ordinary company law puts a narrow limit upon the right of 
control by one shareholder. 

The form of public agency is not limited to state enterprises. It is also applied 
to the municipal enterprises of certain big towns, such as Istanbul and Ankara. 
As regards the form of autonomous agency applied to State enterprises, 
experience gathered before 1937 has since resulted in a general pattern of 
which the following is an outline. A range of economic enterprises is entrusted to 
a central agency attached to a ministry. The latter has the task of creating 
and subsequently of administering them through an autonomous establishment 
under its control. A central committee of control consisting of specialists 
provides the supervision of all such agencies and their dependencies. The final 
supervision is entrusted to a special mixed committee composed of the ministers 
concerned, a number of members of parliament and the chief managers of the 
agencies as well as of the national banks. The committee is the result of a 
compromise between the tendency of Parliament to extend its control over 
such agencies and the desire of the Government to avoid this. The control by 
the Government is legally limited, but in practice it is large. This form of 
agency is not confined to economic enterprises; it is also applied with justification 
in the case of certain social institutions. 


ADMINISTRATIVE POWERS 


Rule-Making Power 


According to the Turkish Constitution, which cannot be amended by ordinary 
legislation, the legislative power is exercised exclusively by Parliament. The 
Constitution does not permit any delegation of the legislative power to the 
Government. This negative attitude is connected with the prevailing concep- 
tion of the power of the present Turkish Parliament which must be explained 
historically. But it is also due, in part, to the unfavourable experience of the 
emergency power to legislate, which was accorded to the Government by the 
Constitution of the Ottoman Empire during its last constitutional period. 

However, the Government possesses in legislative matters two kinds of rule- 
making powers of an administrative character. One is the power to make 
réglements, which the Constitution itself confers upon the Government. Régle- 
ments are described as ‘governmental decrees’ issued after an advisory opinion 
of the State Council has been obtained and establishing detailed rules on a 
subject regulated or prescribed by a statute. 

The other rule-making power is an emergency power given to the Govern- 
ment by two ordinary laws dealing with currency control and economic control 
in war or other emergencies. This kind of emergency power had to be granted 
to the Government despite the above-mentioned negative attitude of the 
Constitution. Parliament conferred it owing to the pressure of circumstances, 
but not without hesitation. These emergency powers are exercised by a simple 
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governmental decree. The emergency power is partly delegated to the minis- 
tries concerned. 

Both the réglements and the emergency decrees are administrative acts 
and are subject, as a rule, to judicial review by administrative courts as to their 
conformity with the law. This means, in the case of emergency decrees, that 
the judicial review is limited to the question as to whether they are in con- 
formity with the relevant emergency powers law. But while the rule of 
judicial review is applied toemergency decrees, the Constitution assigns to Parlia- 
ment the decision as to whether a réglement is in accordance with the law. Some 
writers hold that this provision does not affect individual cases where the 
judge has to apply the rule. This opinion seems to be favoured by the courts. 
In addition to the above-mentioned rule-making powers, the Government and 
every other administrative authority have the power to make rules called 
instructions for the purpose of carrying out their administrative tasks. This power 
is not mentioned in the Constitution, but several laws refer to it, and it is 
generally considered a necessary instrument of orderly and objective adminis- 
tration. 


Rights and Liberty of the Individual 


The Turkish Constitution, following the constitutional ideal developed in 
western countries, entrusts the regulation of the rights and liberty of the 
individual to the legislative power, i.e. to Parliament. The public administra- 
tion can take measures interfering with the rights and liberty of the individual 
or demand personal or material sacrifices only on the basis and within the 
framework of a law. Yet Turkish law confers such powers, which are suffi- 
ciently wide to include the proclamation of a state of siege; the Government 
is entitled to do so in virtue of the Constitution, subject to parliamentary 
control. 

In this connexion, an administrative power was given by a special law to 
protect the possession of immovables against disturbances. The law goes back 
to the inability of the ordinary courts to provide speedily the necessary 
protection. 

The question to what extent a statute gives to the administration a power of 
delegated legislation is in many cases a matter of interpretation. The adminis- 
tration is inclined toward a broad interpretation which the administrative 
courts do not accept. The State Council has held, for instance, that a law 
which requires a licence for the establishment of a bus service does not entitle 
the public administration to control the fares. It annulled some time ago a 
governmental instruction which introduced journalists’ certificates, on the 
ground that the instruction restricted the exercise of the profession of journalist 
without the authority of a law. 


Regulation of the Public Services 


The services rendered to the public by different establishments of the public 
administration are regulated by law mainly in the cases where, as in social 
insurance, the benefits are connected with the payment of contributions. In 
other cases, the regulation is left to the public administration itself. Thus the 
status of university students is regulated by administrative instructions. 


4! 





INTERNATIONAL SOCIAL SCIENCE BULLETIN 


Organizational Power 


In organizational matters the boundary between legislative and administrative 
powers is not clear-cut. A law is required for the creation of the basic structure 
and functions of a new organizational unit, particularly if the unit is to have 
Jegal personality and autonomy. Legal provisions are not, however, confined 
to these essentials but, in many cases, enter into details. For example, the 
internal organization of some ministries is regulated by law with the result that 
any change in the organization requires amending legislation. An important 
restriction of the general administration and of those autonomous agencies 
subject to the parliamentary budget system follows from the fact that the 
posts and the number of their functionaries are defined by a law. 


SAFEGUARDING DEVICES 


Public Interest 


Different means, mostly adapted from French patterns, are provided to safe- 
guard the public interests. In financial matters supreme administrative 
supervision is provided by a Court of Accounts, which is attached to, and 
composed of the members chosen by, Parliament. It presents reports to 
Parliament, which has the ultimate control. The Court of Accounts also has 
judicial power over the officials of the Accounts Branch, which it exercises 
in such a way as to make them responsible for every illegal act, even if commit- 
ted without negligence. This affects the flexibility of the practice of Accounts 
Departments. The Finance Ministry itself exercises an overall control in 
financial matters within the parliamentary budget system. In addition, every 
ministry has its own inspectorate, which is sometimes a special body not 
recruited from active administrators. This system has the disadvantage that 
it fails to take into consideration the needs of active administrators. 


Interests of Individuals 


The Constitution gives to individuals a right of petition to Parliament or to 
any other public authority concerned in matters not only of their own but also 
of public interest. It makes it a duty for the public authorities to answer petitions 
concerning individual interests. The law governing the status of officials makes 
the failure to comply with this duty a reason for disciplinary action. The right 
of petition to Parliament is widely used. The petitions are considered by a 
standing committee whose decision is final unless an appeal is made by a 
Member of Parliament to the plenary meeting of Parliament. The final 
decisions, according to a conventional rule, are binding upon the administra- 
tive authority concerned. In the course of time the right of petitioning Par- 
liament has become more restricted. In cases where a remedy is available, 
or where a matter is res judicata, Parliament refuses to intervene. 
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RECEPTION OF FOREIGN LAW IN TURKEY 


JUDICIAL CONTROL OF PUBLIC ADMINISTRATION 


The Principle 


Although the Turkish Constitution does not contain a clear provision similar 
to those in the West German and Italian Constitutions, the principle of the 
control of public administration is, and can safely be considered as being, 
embodied in the Constitution. Indeed the Constitution mentions it among 
the duties of the State Council. It is largely put into practice by the law 
concerning the State Council which provides a remedy against all adminis- 
trative acts and events injuring individual rights and interests. 

There has not yet been developed any general restriction of this principle 
similar to the French theory of acte de gouvernement. The State Council refused 
in its earlier decisions to deal with some cases of high political import, but 
did not formulate any general theory. In some specific matters jurisdiction 
has been limited as a result of the relevant legal provisions. For instance, an 
interpretative decision of Parliament did not permit judicial review of admi- 
nistrative decisions on foreign nationality. Other legal provisions restrain the 
courts from dealing with administrative decisions concerning the retirement 
of public functionaries. 


Administrative Couris 


Turkey is one of the countries which has a system of administrative courts. 
The Turkish system stems from France. In principle all governmental cases 
governed by administrative law fall within the competence of the admi- 
nistrative courts, except the very limited number of instances which are 
referred by the law to the ordinary courts. 

This system was introduced by the Republic which restored (in 1927) the 
State Council as a combined administrative and judicial institution on the 
French pattern. The earlier State Council of the Ottoman Empire had not 
been able to exercise a similar function. Subsequently the Constitution of the 
Empire referred governmental cases to the ordinary courts. But these courts 
did not develop any real judicial control in administrative matters. Therefore 
it can be safely asserted that the Turkish State Council, like its French equi- 
valent, has fully justified itself by its judicial practice. There is still a current 
of opinion, which is reflected in the programme of a certain political party, 
in favour of a single judicial system, but no steps have so far been taken in this 
direction. 

The State Council, exercising its judicial function, is the main and highest 
administrative court. It is the court of first and last instance in administrative 
cases for which no other administrative court is competent. It is also a 
‘Court of Cassation’ for cases decided by the subordinate administrative 
courts. 

On the judicial side, as on the administrative side, the State Council consists 
of three sections. Each section, consisting of five members including the chair- 
man, acts as a court. The three judicial sections together, under the chair- 
manship of the President of the State Council, form the General Assembly of 
the Judicial Section, which acts as a separate court, additional to the sections 
themselves. Cases are distributed among the varions sections and the General 
Assembly. Each decides with final effect. The General Assembly has also the 
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duty of ensuring uniformity of decision among the various sections of the State 
Council. 

All the members of the State Council, including the President, are elected 
by Parliament. Membership of the judicial sections is confined to members 
of the State Council who have legal qualifications. The system of election by 
Parliament has some unsatisfactory aspects which are connected with the 
conduct of the elections. Among the other staff of the State Council it is neces- 
sary to mention ‘the speakers of law’ who, like the French commissaire du gou- 
vernement, express their own opinions in cases before the court. 

There are two main types of subordinate administrative courts. One consists 
of the administrative councils of the provinces and sub-provinces. They are 
composed of principal officials and exercise both administrative and judicial 
functions. The other type is represented by the financial courts which are 
composed of officials nominated by the administration. It need hardly be 
stressed that the composition of these courts is not entirely satisfactory, since 
it does not guarantee the independence which a judicial position requires. 


Procedure 


The procedure of the administrative courts is normally a written procedure, 
but oral argument is permissible. It has many advantages compared with the 
procedure of the ordinary courts, for it is much simpler and entitles the court 
to ask the administration for any information which may be required. The 
costs are negligible. It has, however, some disadvantages as a result of the strict 
interpretation of a number of laws by the State Council. The main disadvan- 
tage is that the State Council applies a legal provision setting a short time limit 
(3 months) to claims before the administrative courts to all cases including 
those concerning individual rights, which are subject to a longer period of 
limitation. 


Solution of Conflicts 


The existence of two separate systems of courts necessitates rules for delimit- 
ing their spheres of competence as well as an authority to solve conflicts of 
jurisdiction. This authority was not created at the time when administrative 
courts were introduced, but under the pressure of complaints caused by nega- 
tive conflicts of jurisdiction which deprived the individual of judicial protection 
it has since been provided (1946). A tribunal for the solution of conflicts of 
jurisdiction was created which is based on the French model, with a few modifi- 
cations. Like its French counterpart it is composed of an equal number of 
members of the Court of Cassation and the State Council. It has the task 
of solving positive and negative conflicts of competence and conflicts of judge- 
ments. The main difference concerns the chairmanship which, in the Turkish 
system, is entrusted to the President of the State Council and of the Court of 
Cassation alternately. The change of President affects the stability of the tri- 
bunal in conflict cases, where each member maintains the opinion of his own 
court. The jurisdiction of the two courts respectively is defined, to a certain 
extent, by the law concerning the State Council which declares the State Coun- 
cil to be competent in two kinds of governmental cases, namely in disputes 
arising out of (a) an administrative act or event violating a right or interest of 
an individual and (b) a contract concluded in the interest of a public service. 
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RECEPTION OF FOREIGN LAW IN TURKEY 


These formulae have constantly been interpreted as referring to an adminis- 
trative act or event or contract governed by administrative law, which does 
not constitute of itself a clear solution. As mentioned in the next section 
the solution is sought casuistically. 

Some of the difficulties may be mentioned here. One of them concerns the 
question whether an act of the presidential body of Parliament, which is 
governed by administrative law, falls within the competence of the State 
Council as an administrative court. The State Council denied it at first, but 
now seems to be inclined to modify its view. Another difficulty concerns the 
liability of the public administration in tort for accidents caused by its 
vehicles. The State Council regards it as a liability arising from an act 
governed by administrative law which falls within its competence. The 
ordinary courts take the opposite view. The Tribunal of Conflicts changed 
its view with its president, despite the fact that no solution is worse than 
uncertainty. 


The Extent of Judicial Review 


As in the French system, every administrative act or event governed by admi- 
nistrative law which violates the rights of an individual or is illegal and conflicts 
with his interests, is liable to judicial review at the request of the individual. 
According to the State Council a measure is illegal if it is contradictory to the 
rule established by any legislative or administrative act. As illegality justifying 
judicial review can, according to the law, arise when the act does not conform 
to the purpose of a legal provision, the State Council has extended its control 
to matters of administrative discretion as far as their conformity with the pur- 
pose of the legal rule is concerned. This has given way to subsequent legisla- 
tion which excludes, for some cases, any judicial remedy whatsoever. 


SOME PARTICULAR ASPECTS OF TURKISH ADMINISTRATIVE LAW 


In the present section it is proposed to indicate some special aspects of Turkish 
administrative law in the light of the practice of the State Council. 


Administrative Acts and Contracts 


1. The approach of Turkish administrative law towards administrative acts 
and administrative contracts is similar to that of Continental European 
systems of administrative law. Administrative measures in the field of 
administrative law which require the consent of the party concerned are 
in many cases classified as unilateral acts of the administration called 
‘administrative acts’. For example, the appointment of a functionary with 
powers under administrative law is regarded as such an administrative act. 
A contractual relationship is only admitted in exceptional cases, mainly 
where it results from the provision of the law. Such legal provisions also 
exist concerning concessions of public supply services and mining privileges. 

2. As regards the tests for drawing a dividing line between contracts governed 
by administrative law and contracts of the public administration governed 
by private law, some hint is given in the formula of the State Council 
law mentioned under the heading ‘Solution of Conflicts’, which states 
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that the State Council is competent in respect of contracts which have as 
their purpose the fulfilment of public services. But this formula does not 
add any further clarification, as the expression ‘public service’ has several 
different meanings in Turkey, as it has in France, and as the word ‘purpose’ 
is also elastic. It is agreed, contrary to French law, that governmental 
transactions such as sale, hire and public works are governed by private 
law and are subject to the jurisdiction of the ordinary courts, even when 
they are subject to a particular system of proceedings regulated by a special 
law. Only the steps preliminary to the conclusion of the contract are 
regarded as administrative acts falling within the competence of the 
administrative courts. 

Difficulties have arisen over the legal classification of a governmental 
contract concerning the exploitation of a State-owned forest. Both the State 
Council and the Tribunal of Conflicts classified it as an administrative 
contract subject to the jurisdiction of the State Council, on the ground 
that it concerned the exploitation of public property and gave special rights 
to the public administration. 


. The rules governing administrative acts are codified to some extent, mainly 


in the field of taxation. In all other respects, and particularly as regards 
administrative contracts, there are only a few scattered legal provisions. 
Therefore, the necessary rules have to be worked out in the practice both 
of administrative authorities and of the courts, which have as yet evolved 
very few rules on the subject. Many problems remain thus obscure, among 
others the important problem as to when an unlawful administrative act 
is to be considered as non-existent and when only as subject to revocation. 
On this subject a particular view is held by the Accounts Department 
which refuses to pay when the underlying act is tainted with illegality. The 
State Council has restricted this practice by excluding the examination 
of the legality of an act, if it has been followed by a number of similar acts. 

The courts have been faced many times with the problem in what 
circumstances a lawful administrative act can be revoked. The prevailing 
view appears to be that revocation is permitted as long as the act has not 
yet produced a definite effect, which is again a matter of interpretation. 
It may be useful to give one example. The State Council dismissed a claim 
against the revocation of an expropriation order, although the property in 
question had been transferred to the administration. The State Council 
did not consider the situation as definitive, because an appeal of the 
claimants was pending before the civil courts against the proposed 
amount of compensation. 


Legal Status of Public Employees 


The law governing public employees is mainly an original Turkish creation 
and shows little or no foreign influence. 


I. 


Public employees are divided, as to their legal status in relation to the admi- 
nistration, into two categories, one of which is governed by administrative 
law, while the other is governed by private law. As a rule the same law 
which governs the administrative organization as a whole applies also to 
its personnel; that is to say, the personnel of organizations coming under 
public law is governed by administrative law while that of organizations 
coming under private law, such as public enterprises, is subject to private 
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RECEPTION OF FOREIGN LAW IN TURKEY 


law. Thus the legal status of these officials differs according to the type of 
organization which they are serving. But this rule is not without exceptions: 
among the personnel of the organizations under public law there is one 
category called ‘employee’ which is subject to private law. On the other 
hand, the law regulating the salary of the personnel of organizations under 
private law is classified by the State Council and by the Tribunal of 
Conflicts as part of administrative law, thus falling within the competence 
of the administrative courts. 

As a result of the differences in legal status the same process of appoint- 
ment is regarded as a unilateral administrative act governed by adminis- 
trative law if it concerns personnel subject to administrative law, whereas 
if it concerns personnel governed by private law it is regarded as a contract. 

2. The status of public officials is regulated by a separate law which intended 
originally to make civil servants hold office for life and permitted dismissal 
only in defined cases and subject to disciplinary proceedings. But successive 
amendments have enlarged the power of the administrative authorities. A 
recent amendment authorized the administration to relieve functionaries 
of their posts, and to retire them after a short interim period, and thus 
all judicial control was eliminated. It follows that the status of Turkish 
public functionaries has been modified, for they are governed by what 
may be described as a system of dismissal at will; no protection by profes- 
sional organizations is available since public officials are not permitted by 
law to be members of such bodies. 

3. Public functionaries are liable in tort towards the administration. They 
are also exposed to actions in tort by individuals, without enjoying any 
protection similar to that afforded in the French and German systems of law. 


The Situation of the Beneficiaries of Public Services 


As a result of the differences between administrative law and private law 
the legal situation of the beneficiaries under an administrative measure is 
differently classified according to the legal nature of the measure itself. 
Admission to the benefit of a service subject to public law, such as a university 
teaching appointment, is considered as a unilateral administrative act, 
despite the fact that the request of the individual concerned is needed. The 
same admission in a service governed by private law, such as public supply 
services, is classified as a contract, namely as a contract of adhesion in accord- 
ance with French conceptions. The conditions of the benefit are regarded 
as fixed unilaterally by the public administration. This is the prevailing 
view of the courts, but some legal writers have asserted that the beneficiaries 
of the public supply services have a status similar to that of officials in services 
governed by administrative law. An important exception to this principle 
of private law status is admitted by the State Council, for the State Council 
assumed jurisdiction in cases where the administration refuses to establish 
or withdraws the supply service. This view presupposes a rule of administrative 
law which compels the administration to maintain the service. 


Public Property 


The legal position of public property in Turkey is not yet clarified. The 
Turkish Civil Code, like its Swiss pattern, mentions only objects in common 
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use, and seems to follow the German conception according to which all 
public property is governed by private law, subject to the restrictions resulting 
from the rules of public law as to property in public or administrative use. 
Formerly, Turkish law provided detailed and useful rules for objects in common 
use, but these were abolished together with the rest of that system. There is 
now a trend toward introducing a principle similar to that in French law, 
which divides public property into two main categories, namely the domaine 
public which is governed exclusively by administrative law and the domaine 
privé which is subject to private law. As a result of this trend the Government 
presented to the last Parliament a Bill which has not yet passed into law. 
The Bill, in defining the domaine public, goes far beyond the limits admitted 
by the French courts and thus represents an advanced view which has not 
been accepted in France. 


Tort Liability of the Public Administration 


No judicial control of public administration can be regarded as sufficiently 
developed unless it is accompanied by a corresponding liability in tort, 
which has rightly been considered in Continental doctrine as one of the prin- 
ciples inherent in the ideal of the Rechtsstaat. Nevertheless, most countries, 
including Switzerland, are fairly far removed from the standard reached 
in French and German administrative law regarding the tort liability of the 
public administration. In Turkey the State Council has been reluctant to 
admit the tort liability of the public administration until very recently. Now 
it has started a new and hopeful development in this direction. In some 
recent cases it has admitted the tort liability of the public administration. 
Yet some reluctance continues to manifest itself. The State Council has 
laid down strict conditions, such as the requirement that a strong degree 
of negligence must be shown, even in the case of accidents caused by vehicles 
of the public administration. The practice of the State Council has given 
rise to the hope of further developments in the direction of liability for risks 
created by the administration. For reasons of equity the State Council has 
held the public administration liable for damages resulting from anti-aircraft 
fire in wartime. 


CONCLUSIONS 


It is clear that Turkish administrative law and institutions are developing 
in a way which reflects the national needs and ideals, thus offering an example 
of the limits set to the adaptation of foreign legal or governmental institutions. 
Compared with past practice, the present state of Turkish administrative 
law and institutions is a remarkable achievement and perhaps a model for 
underdeveloped countries. A comparison with developed systems discloses 
the important differences still to be covered. Turkish experience in govern- 
mental and legal reforms shows clearly how and in what degree foreign 
patterns can be utilized. It confirms that the most satisfactory result can be 
obtained only by the use of a comparative method which helps to discover 
whether any, and if so which, foreign country’s pattern is suitable for adoption. 
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Il. NOTES 


SOCIAL, ECONOMIC AND TECHNICAL DIFFICULTIES 
EXPERIENCED AS A RESULT OF THE RECEPTION 
OF FOREIGN LAW 


M. R. BELGEsAY 


The reception of Western law under the regime of Kemal Ataturk, in the 
form of Swiss, German and Italian codes, was greeted everywhere with 
popular approval. Subsequently, however, many provisions of these laws 
failed to achieve the results which had been expected, while others proved to be 
highly effective. This view, it would appear, is shared by practically all 
legal experts. The question is what are the reasons for this feeling of dis- 
satisfaction towards the new codes. In my opinion they fall into two groups. 

In the first place, the authorities entrusted with the application of the 
new laws were not allowed sufficient time to study the new legislation and 
were, consequently, not sufficiently acquainted with it when it came into 
force. As a result wrong or undesirable practices arose and established them- 
selves. The letter of the law may have been followed, but not its spirit. 

In the second place, the new legislation had been enacted on the assumption 
that it was just and equitable and that it corresponded to the needs of modern 
Turkish society. 

As it turned out, the Swiss Civil Code, in the title dealing with family 
law, contained numerous provisions which may be in accordance with Swiss 
ideologies, but which conflict with Turkish traditions and which do not even 
conform with the Turkish ideal of justice. The new Code increased the form- 
alities which have to be complied with before a marriage can be celebrated. 
These formalities can be observed only with difficulty in small villages. 
Moreover, the requirement of a compulsory examination of the future spouses 
by the Medical Officer of Health, whose office is situated in the principal 
town of the district, and the need to produce a certificate attesting the absence 
of venereal diseases are particularly irksome. The provision that a notice of 
the intended marriage must be published by the authorities at the birthplace 
of each of the spouses insists on a formality which burdens the parties unneces- 
sarily, the more so since they have often given up their contacts with their 
birthplace long ago. Consequently, the peasant population prefers informal 
unions, 

The rule prohibiting the recognition of children born of an adulterous 
union met with strong disapproval. As a result a provisional law, limited in 
operation to a period of five years at first, but subsequently extended for a 
similar period, sanctioned the validity of the recognition of adulterine children 
in order to appease public opinion. Contrary to a generally held view, it is 
not the prohibition of polygamy, but the resulting inability to legitimatize 
the children of a polygamous union which has caused discontent. Moreover, 
the differentiation in the law of succession between legitimate and recognized 
children is resented by the population. 
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The regulation of divorce in the new Code creates acute crises in family +. 
life. Since it is extremely difficult to obtain real evidence establishing one of nage 
the causes of divorce recognized by the law, given that the real facts occur the , 
within the secluded circle of the family, resort is had to fabricated or perjured | PY°P 
evidence. Often also, it is in the interest of the petitioning spouse to conceal aide 
the true reasons for the divorce, which may be distasteful and degrading. Teh f °°?" 
petitioner’s own feelings as well as the pressure of his surroundings force upon a 
him this course of action. i 

Many fail to understand why the freedom of the parties to terminate the — 
marriage tie by a unilateral declaration, or by mutual consent, has been er 
restricted. The children, sick of the constant quarrels of their parents who a 
are forced to continue their married life, succumb to the temptation to leave and 
their home. The courts have developed the practice of allowing a wife petitioner the r 
considerable maintenance even if she is the guilty party. The husband, who = 
lives apart, is compelled to bear this charge, which often exceeds his means. 7 
However, neither the abolition of divorce by unilateral repudiation nor the ae 
restriction of divorce to a number of specified cases is resented by the population, of 
The critique is directed against the courts which require excessively strict —_— 
proof, disregard oral testimony and fail to ascertain the real causes of marital law ¢ 
differences which are not easily revealed. lie 

In the field of the law of succession, the right to a usufruct, accorded to a — 
surviving spouse as a share in the succession, creates much dissatisfaction still | 
if the surviving spouse is still young, for it makes the heir nothing more than debt 
a nu-propriétaire. I As 

The Code of Civil Procedure, which is mainly identical with the civil codes J “Y ‘ 
of Neuchatel and of Germany, has not proved as satisfactory in Turkey as } hg 
its models are in their own environment.The reason is that the Turkish Code ig 
of Civil Procedure does not allow any recourse against a decision of the judge ate . 
taken en cours d’instruction. It happens that the juge d’ instruction pronounces one 

a 


a decision which delays the proceedings unnecessarily and which may even 
lead to the loss of evidence. The appeal to the Court of Cassation, which 
has been admitted for some time in these cases, as a result of the experience 
which had not been foreseen, retards rather, and even complicates a satisfactory 
conclusion of the proceedings. 

An additional element which has led to the situation that the rules of civil T 
procedure do not ensure a satisfactory administration of justice is to be found 
in the method of selecting experts. The Turkish Code, following the German 
Code, provides that, if a list of experts exists, the experts must be selected 
from that list. The purpose of this rule is that the Government shall appoint 
as experts only such persons whose probity and knowledge is assured; it shall 
contro] them constantly. Since no such list has been drawn up, the courts 


are compelled to appoint experts whose knowledge and probity is not It is : 
scrutinized. It would appear that the greater part of judicial errors in Turkey Civil 
is due to reports made by unqualified experts and to the inaccurate or perjured F *°™© 
testimony of witnesses. But this phenomenom is not confined to Turkey. It adop' 
may be assumed that the rules, the application of which has met with so many of Te 
difficulties and has caused so much dissatisfaction in Turkey, have caused Mi 
similar difficulties and dissatisfaction in Switzerland and elsewhere. and | 
The negative reaction to the Law of Execution and Bankruptcy is due f ™™* 
to reasons of an entirely different character. Here the opposition came from : we 
ee 


the moneylenders. It was their practice to lend money at 2 very high rate 
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of interest to unemployed workers and to the children of rich parents, in the 
hope of recovering these moneys by the threat of imprisonment for debts. If 
the workers, threatened with imprisonment, were in employment, they were 
prepared to renew the bonds which they had given to their creditors. The 
monthly instalments which they had to pay swallowed up, in most cases, a 
considerable portion of their wages. The new law, which abolished 
imprisonment for debt, was not well received by the moneylenders. 

The reaction against the law was so vociferous that it soon lost its authority. 
Since the moneylenders did not dare to defend imprisonment for debts, 
they sought out the weak points of the law and claimed that the law was 
suitable for Switzerland, where the population had very high moral standards, 
and where the enforcement of debts in the courts was exceptional. In fact 
the real reason why the law failed to function properly is to be found in the 
economic crisis of 1929-30 and in the inexperience of the officials administering 
the law. 

The result was that two years later the law was replaced by another. Many 
of its provisions were drawn from practical experience. But a law based 
upon practical experience alone cannot be entirely satisfactory. The new 
law did not openly allow imprisonment for debt, but in providing for penalties 
it satisfied practically all the demands of the moneylenders. While the debtors 
complained with justification that the new law was too strict, the creditors 
still retained the conviction that they were unprotected against dishonest 
debtors, 

As regards the provisions dealing with bankruptcy, which followed Swiss 
law very closely, no opinion was voiced, for the law of bankruptcy remained 
practically unknown. The reason is that few bankruptcies were declared. 
This was due to the fact that Turkish law, differing from Swiss law, had given 
the creditor the option to proceed either by way of making the debtor 
bankrupt or by way of levying execution. Naturally creditors preferred the 
latter. 


THE NEW CIVIL CODE AND THE TRADITIONAL 
CUSTOMARY LAW 


H: 2. Usxen 


It is 25 years since, with the adoption of the Swiss Code in 1926, the Turkish 
Civil Code came into force. But it has to be recognized that there is always 
some disharmony between the mores and customs of a country and the laws 
adopted. This is a basic problem, which has not failed to attract the attention 
of Turkish sociologists and jurists. 

Mr. Findikoglu has studied the transformation of the family code in Turkey, 
and Mr. R. Kayner the results of the government inquiry into the maladjust- 
ment of the law to the facts of social life. In the latter connexion, the replies 
of twenty-four governors, published by the Ministry of the Interior, are to 
the effect that the adoption of the Civil Code was followed by a sharp rise in 
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the numbers of irregular unions and illegitimate births; in view of the legal 

disputes and difficulties which this situation brought about, a law was promul- 

gated in 1933 whereby unions contracted otherwise than before the official 
responsible for the celebration of marriages were to be deemed legal unions 
and to have the same effects, in law, as the latter. Another inquiry by the 

Ministry of Justice reveals that, of the 937 articles of the Turkish Civil Code, 

only 335 have so far become effective, i.e., that in the case of two-thirds of the 

articles, no circumstances to which they are applicable have emerged. 

This problem has attracted the attention of the professors of Istanbul Uni- 
versity; and two opposing arguments have been advanced. The first is that 
the maladjustment in question makes it obligatory to undertake an investi- 
gation of the country’s mores and customs, with a view to amending the law 
and bringing it into line with the needs of social life. According to the second 
school of thought, Turkey’s effective assimilation of a foreign legal system 
requires above all the country’s modernization, which is in itself essential for 
the improvement of living conditions. Under the first argument, the emphasis 
should be placed upon the mores of the country; under the second, upon social 
reform. 

The apparent contradiction between these two propositions can be removed 
as follows: reform is only achievable if it goes hand in hand with some advance 
in social conditions; the latter makes the former effective, and the former 
makes the latter possible. 

It should further be pointed out that the production of an original civil 
code, the compilation of a body of law based on the codes of a number of 
advanced peoples, and eclectic borrowings from—or the wholesale adoption 
of—a particular foreign civil code, are all very different things having markedly 
dissimilar effects. 

In his study of the evolution of law among the Muslim peoples, Mr. Bousquet 
has distinguished three groups. 

1. The first, in which the ‘confessional’ law was completely swept away afte: 
the 1914-18 war; it includes Turkey, the Union of Soviet Socialist Republics, 
and Albania. In Turkey, civil law was simply Europeanized by the adoption 
of a foreign code; in the U.S.S.R., the ‘confessional’ code of the Turkish 
elements was Bolshevized; while in Albania, secularization was effected b\ 
borrowing from a number of foreign codes (French, Italian, Swiss and 
German), which were then brought into line with the purely local Albanian 
provisions. 

2. Mr. Bousquet’s next group is one which, to his mind, represents the conser- 
vative tendency characteristic of the Arab countries; it comprises Saudi 
Arabia, Syria, Iraq, etc. Several of these countries displayed a reactionary 
tendency in tying themselves to the Figh, compared to which the Civil 
Code of the Ottoman Empire was relatively non-confessional. Toynbee’s 
‘zealot’ type is here an apposite comparison. 

3. The third group consists of those countries where, without any far-reaching 
revolution in the law, an appreciable shift from a religious to a political 
approach has taken place; it comprises countries like India, Pakistan, 
Egypt and Yugoslavia. Mr. Bousquet contends that, in India, contrary 
to the belief generally held, the British did effect changes in that part o! 
the law which had its origin in religion. In Egypt, except for the religion- 
based laws on personal status and inheritance, the Code has been framed 
on the European model. The Civil Code, with the exception of the provi- 
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sions regarding the family, was drawn up under the supervision of Soliman 

Marcos. 

Comparative study of the law of the Muslim peoples makes it clear that in all 
Muslim countries, to varying extents, an appreciable degree of evolution is 
taking place—ihough it relates to social condition rather than to law. The 
Saharan regions alone continue to resist all spontaneous or induced modern- 
ization, though even here, at least so far as the tribal chiefs are concerned, 
definite advances are observable. 

The future juridical repercussions of these social changes will be, either a 
reform of the Civil Code (possibly carried to the point ofits complete recast- 
ing, or possibly restricted to its partial and eclectic amendment), or, in the 
case of a heterogeneous society with marked social stratification or class 
divisions, an abrupt switch effected by revolution. 

As regards Muslim law itself, it should be borne in mind that, with very 
many peoples, pre-Islamic custom subsists side by side with Islamic law. The 
Hanifite School long ago asserted the indispensability of evolution and classed 
customs as an essential element in Islamic law. Again, certain peoples still 
retain their ancient customs in their pristine purity. Thus Mr. Bousquet has 
investigated the relationship of Indonesian customs to Muslim law and shown 
that in Indonesia the scope of ‘confessional’ law is limited to the status of the 
individual and, up to a point to Waqf. Its influence on the law of inheritance 
has been infinitesimal, and the law of real property, criminal law, etc., have 
remained outside its sphere. 

Mr. K6priillii has demonstrated the considerable influence of Turkish 
customary law on the organization of the Ottoman Empire. 

From study of the Fatwa and the Ottoman laws it becomes apparent that 
many points of law were interpreted by the Turkish jurisconsults (muftis) in 
accordance with secular necessities rather than with the doctrinal principles 
of the Figh. Sadighi’s study of the Shiite Figh, in Iran, shows jurisprudence to 
have followed a similar line there too. 

All this means that the confessional law has never been applied on uniform 
lines in all Muslim countries, each of which has in fact preserved its national 
character. Accordingly the secularization of their civil codes cannot be 
regarded as the result of a sudden decision and as a change over from 
Islamic law in its fullness to the common secular law of Europe. Each of the 
Muslim peoples has its own peculiar problems and methods, determined by the 
circumstances of its social life. 

It emerges therefore from the study of living conditions in Turkey and their 
evolution, as well as from more accurate knowledge of the legal climate of 
European civilization, that a recasting of the Turkish Civil Code will be 
necessary. European civilization is not as homogeneous as one thinks at first; 
rather is it a composite civilization of dissimilar nations, each of which has 
to solve for itself the problems of the conflict and synthesis of its customary 
law and its civil code. This second study can lead us to use our borrowings 
differently, in order to reach a synthesis of our own. 
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THE TECHNIQUE OF RECEPTION OF A FOREIGN 
CODE OF LAW 


I. E. Posractociu 


For the successful reception of a foreign code of law to be possible, a com- 
bination of conditions must be present which is much easier to detail than to 
attain. Any reception implies a choice, and that choice is governed by a number 
of factors. The first thing the receiving country will consider will be the tech- 
nical qualities of the code it is proposed to adopt; it must be clear, easy to use, 
and provide for the various possibilities arising frequently in practice. Next, 
the new code must impress the receiving country as reflecting an ideal of justice 
corresponding to its own aspirations. The provisions of the code will, further- 
more, have to be consonant with the needs of the receiving country—a condi- 
tion which only obtains where there is already some degree of similarity in 
social structures between the country where the code originated and that 
which proposes to adopt it. 

Thus, for a judicious choice, all these data must be taken into account and 
these can only be established by minute and prolonged investigations. This, 
in itself, is one of the obstacles to the success of any reception, since, if a country 
finds it necessary to resort to it, the reason is precisely in order to make up lost 
time. This same need for speed constitutes a serious handicap to the success 
of the operation from another point of view. However anxious the legal 
draftsman may be to conform to the foreign model, the need for adjustments to 
bring it into line with the rest of the legal structure will always arise. This is 
another task in which the time factor cannot be neglected with impunity. 


As far as Turkey is concerned, it cannot be said that she had all the time needed 
for reception—which was effected on the grand scale. There are many reasons 
for this. Particularly as regards the introduction of a new Civil Code, which 
remains an example of reception in its boldest form, there were imperious 
reasons which brooked no delay. The first of these reasons was political. Turkey 
having secured the ending of the Capitulations under the Treaty of Lausanne, 
prized her sovereignty very highly and wished it to be full and inviolable. The 
Powers had renounced their privileges under the Capitulations conditionally 
on minorities being exempted, as regards personal status and family law, 
from the provisions of the existing Turkish law which was based on Muslim 
principles. It had accordingly been conceded, under Article 42 of the Treaty 
of Lausanne, that each minority should, in those matters, be governed by its 
own customary law, the rules of which were to be established by ad hoc commis- 
sions. This was undoubtedly a breach of the uniformity of law which is the 
attribute of a sovereign state. 

Again, President Ataturk, the founder of modern Turkey, was aiming at 
making the country a modern State on the Western model and definitely 
secular in character—a compelling reason for eliminating laws of Islamic 
origin. 

Thus a double end could be achieved by adopting a modern Civil Code; 
firstly, it would render the privileges of the minorities pointless, and secondly 
it would engraft into the law the rules which were, so to speak, the epitome of 
Western civilization. Hence it was a deep felt need for renewal combined with 
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political motives based on the aspiration to full sovereignty which led Turkey 
to adopt the Swiss Civil Code en bloc with very few changes and in record time. 
The Code, which was translated in great haste, passed into law on 17 February 
1926 to come into force on 4 October of the same year. Ataturk felt in fact 
that, if the coming into force of the Code were further retarded, that delay, 
instead of preparing men’s minds for it, might occasion a swing the other way 
and a consequent threat to the success of the operation. It was the typical 
Ataturk method of acting quickly and almost by surprise, without leaving the 
cantankerous and the captious the time to riposte. He was also counting, with 
some reason, on the enormous weight he carried in the country, which saw 
in him its liberator. 


Once it is seen in its historical perspective, the true significance of the reception 
of the Civil Code emerges. It can be said with truth that it provided a neat 
solution to the question of uniformity of law which was so great an object with 
a legislature seeking to wipe out all traces of the Capitulations. Once the Code 
was adopted, no valid reason remained for the minorities, under a system of 
secular law, to continue to enjoy special privileges; and indeed, they renounced 
them of their own accord as soon as the decision of the Government about the 
adoption of the Code was known.! 

The reception operation also produced the result expected of it in the way 
of a contribution to facilitating the assimilation of European civilization by 
Turkish society. The emancipation of women, already beginning in the social 
sphere, was given legal confirmation by the principles of the Code, which 
treats both sexes on an equal footing in matters of divorce and of inheritance. 

Next, the need to achieve a more thorough grasp of the principles of the 
Code has led a number of jurists to cultivate an increasingly intimate acquaint- 
ance with European legal literature and with Western culture in general, 
which has done more than a little towards producing a positive change of 
heart—a development which had been desired, moreover, and a further exten- 
sion of which would be welcomed. 

From the point of view of the assimilation of the actual Code, the indications 
are that, here too, the verdict will be in favour of the reception effected. Of 
course, in the Turkey of 1926, up to a point and in certain respects, conditions 
favourable to the success of the undertaking already existed. In particular, 
the ways of thought of Western jurists were not completely foreign to their 
Turkish counterparts called on to apply the new form of law, the assimilation 
of an alien point of view being no novelty to judges and barristers-at-law, 
or at least to those of them who had studied in the Faculty of Law and had 
already been initiated into European methods. 

However, while these circumstances eased the application of the newly 
introduced Code, they were far from resolving at a single stroke the various 
problems arising in connexion with its interpretation. It is observable that the 
methods of interpretation used initially were rather on the lines of grammatical 
analysis, and more or less permeated by ideas carried over from the old law. 
It was only after some time had elapsed—when commentaries on the Swiss 
Civil Code were beginning to be known in Turkey, when an increasingly 


1. For the history of this renunciation and the minutes drawn up at the time, reference may be made to the 
documented study by the late. Professor Cemil Bilsel, in the Digest (in Turkish) compiled for the fifteenth 
anniversary of the Civil Code, pp. 20-71. 
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abundant Turkish legal literature had classified both the letter and the spirit 
of the Code, and when the jurists trained in the new disciplines or who had 
finished their studies abroad began to play an increasing part in the legal 
life of the country—that the working of the new Code began to move increas- 
ingly towards conformity to the postulates of Swiss jurisprudence and the 
Code itself struck deep roots into the social and legal life of Turkey. After 
using the transplanted Code for a quarter of a century, Turkish jurists have 
become so much accustomed to it that they would never dream of wishing 
to replace it by another, even one of entirely Turkish origin. Obviously this 
is a rather broad generalization, which does not deny the existence, in a few 
comparatively isolated cases, of a conflicting view, still less the real need for 
partial amendment, which is becoming increasingly felt. It must indeed be 
admitted that with the completion of the reception everything did not go 
smoothly all at once. Against its undoubted advantages, reception unques- 
tionably had its drawbacks, some of them resulting from the extraordinary 
rapidity of the whole operation. Others, more difficult to obviate, still 
require most delicate handling if the remedy is not to be worse than the 
disease. 

The writer now proposes to indicate the exact heads on which complaints 
have arisen, following the introduction of the Code. In so doing a prime con- 
sideration will be to distinguish between those difficulties which could have 
been avoided througha suitable reception technique and those others, inherent 
in the very morphology of the Code, which need careful thought if extensive 
damage to the coherence of the whole is to be avoided. 


First and foremost, a point which should be brought to the notice of foreign 
jurists is that in the reception of a Code, whatever the call for speed, care 
must be taken, wherever possible, to use precise terms—with no attempts at 
reference to accepted practice, which is a potential source of doubts and 
difficulties. In this connexion, the question of contracts for the transfer of reas 
estate is particularly revealing. 

The Swiss Civil Code in its original form stipulated that such contract] 
should be by valid legal instrument without specifying what constituted 
validity; this was left to cantonal legislation to regulate. At the time of the 
reception of the Code, the Turkish legal draftsmen did not feel the need 
to be more specific and kept to the term ‘valid legal instrument’ in 
the expectation, foredoomed to disappointment, that the jurisconsults would 
settle its exact implications. What happened was that two distinct schools 
of thought developed in the matter. According to one series of rulings, a 
‘valid legal instrument’ should be deemed to be a deed executed by a notary, 
but another group of rulings held that the reference could only be to the 
instrument drawn up by the land registrar who, before the introduction 
of the Code, was the only person competent to execute transfers of title in 
real property. Though the Code makes a clear distinction between the contract 
to transfer title and the actual instrument of transfer, it was the second 
interpretation which, with the promulgation of the consolidating ruling of 
1931, finally triumphed. But it is not hard to imagine how many suits must 
have been brought in the interval and how many people’s interests must 
have suffered through the draftsmen’s failure to specify whether the intention 
was to give land registrars exclusive competence in this matter or whether 
merely the deed executed by a notary was meant. 
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A second type of ‘snag’, which appears avoidable up to a point, consists in 
the absence of provision for circumstances of frequent occurrence in the practice 
of the receiving country. Here it should be possible for the draftsmen to take 
liberties with the model to some extent and, while avoiding inconsistency 
with its provisions, insert certain clauses to deal with those situations not 
provided for in the transplanted Code. 

Arising out of this, there is a striking example worth the attention of any 
legislator seeking to adopt the Land Register principle for his own country. 
Under the system in question reality rights in buildings exist only in so far 
as they are attested by entry in the Land Register. Hence the need for every 
building to have its Land Register folio, failing which no question of freehold 
or tenant rights in it could arise. This poses the question of the position as 
regards non-registered premises. The standard answer is that, as far as these 
are concerned, all that can count is the factual position, i.e., possession. 
This, however, does not clear away all doubts; deeming possession itself 
to consist in the fact of an occupier being entered as owner in the Land 
Register, the Civil Code has provided that transfer of possession shall consist 
in an amending entry in the Register. Thus the questions raised by transfers 
of non-registered premises retain their original difficulties. The fact is that 
the Swiss Civil Code is particularly uncommunicative as regards non-registered 
premises, which are dealt with in very few articles and then only incidentally 
with reference to acquisitive prescription, leaving cantonal legislation to deal 
with the matter of acquisition of premises by occupation. Hence a whole 
crop of ambiguities on every question liable to arise with reference to the 
possession of non-registered real estate—ambiguities all the more harmful 
in that in Turkey, unlike Switzerland, ‘properties’ of this type represent a 
high percentage of the whole, and consequently deserve the attention of the 
legislator. 

Turkish jurisprudence has of course been obliged to fill in the gaps in the 
transplanted legislation in this respect; but it has performed the task imperfectly 
and at the price of tergiversations which, while they have undoutedly made 
for better law, have nevertheless diminished security under the law. To 
recapitulate briefly the stages through which jurisprudence has passed in 
the matter, the initial attitude taken was that simple written agreements 
relating to the transfer of unregistered ‘properties’ were null and void. While 
this decision was correct for registered ‘properties’-—having regard to the 
express provisions of Article 64 of the Turkish Civil Code (Article 657 of the 
Swiss Civil Code)—it lost sight of the fact that non-registered premises 
represented a special case and there could be ao question of a transfer of 
ownership, but only of possession. Accordingly there was a shift of opinion 
in favour of the validity of private transfers provided the agreement was 
followed by transfer of physical possession. As jurisprudence now stands, 
‘properties’ not entered in the Land Register are in some sort equated with 
chattels, but without carrying this line cf thought to its logical conclusion 
since it is not certain that an agreement not followed by a transfer of physical 
possession would itself be enforceable. 

Similarly, the possibility of creditors exercising the right of seizure in 
the case of non-registered landed property remains an entirely open question. 
Although it is possible, in the writer’s view, to attach, at least under certain 
circumstances, an occupier’s right of option to require the premises occupied 
to be registered in his name, there has been no ruling given to that effect, 
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so far as is known. In other words, jurisprudence has up to now denied the 
possibility of attaching any rights an occupier may have in such property, 
on the grounds that they are extra-legal while the real property to which they 
relate remains unentered in the Land Register. 

In a word, despite a contribution which is nevertheless important, juris- 
prudence could not achieve a complete remedy for the lacunae of the Code 
in this matter, which the legislators should have foreseen and dealt with. 


So much for the defects which it was relatively easy to palliate, given a suitable 
technique of reception. It is now proposed to refer to the much graver heads 
of complaint which cannot easily be remedied by a few casual readjustments. 

The first item that should be considered is the arrangements in respect 
of inherited property before division. Under the Swiss Civil Code the system 
which applies is that of common property or collective property, i.e., that 
Germanic form of ownership characterized by the fact that the assent of all 
the joint-owners is required each time a question arises of disposing of the 
property concerned. This institution of common ownership, which appears 
excellent to many foreign jurists, was far from giving the results expected 
in Turkey. Or more accurately, against its undoubted advantages, it brought 
so many disadvantages that it has been judged eminently undesirable. 

Indeed, in the eyes of many lawyers, the weightiest objection which can be 
levelled against the Civil Code is its introduction of this form of ownership 
and specifically its making it standard practice in the case of inheritances. 
The fact is that the machinery involved is cumbersome and complicated, 
lending itself to abuse by unscrupulous joint-heirs who often, by force or 
trickery, contrive to retain for themselves the almost exclusive enjoyment of the 
assets of the inheritance. In such circumstances all that the others can do is 
to call for a division of the estate, which often requires years, either because 
the entries in the Land Register are not up to date—the heirs having neglected 
to register the necessary corrections to entries on the successive deaths of 
those who caused them to be made—or because the heirs who have usurped 
the estate, as prospective defendants in the suit for division, are at pains to 
manufacture incidents and to raise prejudicial questions so as to slow the 
procedure down as much as possible. 

Similarly, the system of common ownership becomes a source of great 
difficulties when the question arises of starting an action against a third party. 
It is then enough for a single joint-heir to connive with the opposing party 
for the course of the proceedings to be brought to a halt or slowed down, 
often very considerably. The Code has of course provided remedies; in practice, 
however, these have proved ineffective, either because the courts responsible 
for executing the measures in question have neglected to do so, or again 
because the measures themselves have proved a source of new difficulties. 

It is therefore not surprising, in the circumstances, that the majority of 
lawyers should have judged that this form of ownership was a handicap 
to diffident heirs desirous of recovering the enjoyment of their inherited 
rights. Hence the temptation for many lawyers to advocate the abrogation, 
pure and simple, of common ownership and its replacement by the Roman 
co-ownership, the only form of collective ownership known to the legal world 
of Turkey before the Civil Code. 

The legislature has long remained deaf to these suggestions and has been 
right to do so. The opponents of common ownership lose sight of the fact that 
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this form of ownership does undoubtedly achieve the fullest measure of 
reconciliation of the several aspects of the law of inheritance, and more 
particularly that it fits in perfectly with the principle of the joint responsibility 
of the heirs for the debts of the deceased. It means that a joint-heir who 
may have had to pay over to a creditor of the deceased a sum larger than the 
proportion of the debt for which he will finally be responsible can effectively 
enforce his rights against the remaining joint-heirs, who will be unable to 
dispose of the property of the inheritance without his consent. Accordingly, 
if there are grounds for abandoning common ownership, the principle of 
joint responsibility for the debts of the legator must likewise be abandoned 
and that of the divisibility of debts on the death of the debtor be accepted. 
In that case, however, the difficulties arising from the latter principle will 
have to be coped with, which will mean tackling the theory of indivisible 
debts; and the complications resulting from this in French law are sufficiently 
well known. A formula will therefore have to be found to reconcile both 
the interests of the heirs and those of third parties without damaging the 
essential coherence of the Code. Let us admit that that is not an easy task 
which can be disposed of at a moment’s notice—the more so in that, while 
several years’ experience were required for the inconveniences invoived in 
the system of common ownership to be appreciated, still longer has been 
needed for the interdependence of the several parts of the Code to be thoroughly 
grasped. This prompts the conclusion that for all practical purposes it was 
out of the question to provide against the possible drawbacks of the system 
of common ownership at the time the Code was adopted, in 1926. Even 
now, after a quarter of a century’s experience, the difficulties remain great. 
An investigation conducted by the institute of Comparative Law of the 
University of Istanbul has disclosed the lines of a possible reform involving 
the subjection of inherited property to this form of ownership for a limited 
period only, after which it would pass into co-ownership. Such is the present 
confusion of thought on the subject, that it is still not certain that this partial 
reform will be carried through—which is enough to show how far reforms 
in this department were impracticable when the Code was introduced, 
even assuming that the best possible reception technique had been utilized. 


As another example of the difficulties arising from the adoption of a foreign 
code and not susceptible of correction by a suitable reception procedure, 
mention may be made of the Swiss rules on succession ab intestat based on rules 
of kindred and affinity. These rules, which are extremely simple to apply, subor- 
dinate the rights ofa deceased person’s parents in his estate to those of hisdescen- 
dants. In thesa me way, when deceased persons have brothers or even nephews 
living, their grandparents cannot inherit from them. In both cases the rules 
create a situation which a large section of Turkish public opinion has always 
regarded as unjust and inequitable. Those jurists who have fully accepted 
the attitude of the Civil Code answer these objections by saying that the 
parents and grandparents would always have the remedy of applying for 
support. However, the amount of support accorded is at the discretion of the 
courts; it can only be recovered from recalcitrant debtors by legal process; 
and it is far from providing aged persons in straitened circumstances with 
a degree of security comparable to that which they would secure from 
inheritance as of right, recognized and regulated by the legislature once 
and for all. 
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But here again it is not clear what reform should be introduced, what 
formula could be found to meet this claim of equity without damage to the 
tried and tested system of rules of kinship. This too remains an open question; 
and it was not during the upheaval of reception that a solution to the problem 
satisfactory from every angle was likely to be found. 


This cursory review of a number of possible circumstances, adduced as 
illustrations, has sufficed to show a few of the difficulties which might be 
met with in any process of reception. Again, perhaps, it will be well to pause 
for a moment to consider the need for co-ordinating a transplanted code 
with the legislation already in force and—if reception is being resorted to 
on an extensive scale as was the case in Turkey—with any other laws being 
incorporated. An example which can be quoted in this connexion is Article 7 
of the Swiss Civil Code, which lays it down that proof of the inaccuracy of 
public records and legal titles can be in any form compared with the much 
restricted provisions of Article 290 of the Code of Civil Procedure, which 
make it obligatory to produce written proof of the true nature of any act 
recorded in writing. Thus Article 7 of the Swiss Civil Code, as regards legal 
acts at any rate, emerges from the reception process much narrowed, and 
incidentally in a form more agreeable to the ideas of Turkish society which 
has always regarded oral proofs with distrust. This shows, too, that the recasting 
of a borrowed code has on occasion been effected imperceptibly—as it were 
without the conscious knowledge of the legislature. 

At the end of this survey, which has no more than touched on the surface 
of the problems posed by the technique of reception, the writer feels that one 
conclusion is inescapable. It is that, whatever the method applied, sooner 
or later the need for reform will become apparent, after some years’ experience 
of the working of the transplanted code. Nevertheless, this consideration 
should not lead us to reject the idea of any reception of foreign codes. On 
the contrary, the fact that minor readjustments can preserve the force and 
vitality of the transplanted codes is calculated to confirm the notion that the 
reception of a foreign code under certain specific conditions can usefully 
serve the progress of the law. The experiment tried out in Turkey seems to 
bear out the truth of this assertion. 


THE RECEPTION OF THE SWISS CIVIL CODE 
IN TURKEY 


H. V. VELIDEDEOGLU 


For more than a century, the technique of receiving foreign law has been 
used extensively in Turkey. With the promulgation of the Tanzimat in 1839 
the modern trend towards codification had begun. The Giilhane Hatti Scrifi 
(sacred charter of Gilhane) promised legislative reforms safeguarding life, 
honour and property, and guaranteeing an administration of criminal justice 
according to the strict letter of the law. Thus, by an act of auto-limitation 
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the Sultan curtailed his prerogative powers and opened the way for the 
establishment of a Rechtsstaat. Until 1839 public and private law in Turkey 
were largely based on religious principles which were casuistic in character. 
Some of these had been collected during the fifteenth, sixteenth and seventeenth 
centuries in a Code known as Kanunname while others were to be found in 
the collections of Vetra (cases decided by the religious tribunals). These 
collections did not follow any systematic scheme nor were they accompanied 
by comprehensive indexes. Their usefulness was thus severely restricted. 
In the sphere of criminal law, the judges enjoyed, to a great extent, the power 
to determine the measure of punishment at their discretion. 

As a result of the Tanzimat, a number of codes were enacted between 1839 
and 1881. These included a criminal code (1858), a code of criminal procedure 
(1880), a commercial code (1850), regulations determining the procedure of 
the commercial courts (1860), a code of maritime law (1864) and a code of 
civil procedure (1881). French law exercised a preponderant influence in 
fashioning this new legislation which was restricted to the technical aspects of 
law and did not touch upon subjects such as family law and succession, which 
fall within the sphere of civil law proper. This, the most important part of 
private law, had not yet been secularized. It appears, however, that 
secularization was considered for the first time during this period. Ali Pasha 
favoured the adoption of the French Civil Code, except the sections dealing 
with family law, while Cevdet Pasha, who subsequently was responsible 
to a considerable extent for the drafting of the Medjelle, opposed this plan. 
‘The conservative view prevailed and the French Civil Code was not adopted. 
Instead an important part of the civil code was codified in the Medjelle (1877). 
This code dealt with civil status, obligations, certain aspects of property law 
and procedural matters. Family law, succession and certain branches of the 
law relating to persons and property were omitted and remained to be governed 
by the principles established in the works on religious law (jfiquih). Finally, 
some parts of land law were regulated by Law of 1858 which was not affected 
by foreign influences. 

New codes were prepared and introduced which superseded the former 
indigenous or adopted codifications when the Republic replaced the monarchy 
in 1923 and when a secular administration was created in consequence of 
the abrogation of the Caliphate and of the religious tribunals. Various 
European codes served as models. Thus the Penal Code (1926), the Civil 
Code and the Code of Obligations (1926), the Commercial Code (1926), 
the Code of Civil Procedure (1927), the Code of Criminal Procedure (1929) 
and the Code of Maritime Law (1929) were based on Italian, Swiss or German 
law, with the exception of the eclectic commercial code. 

It is thus clear that, until 1926, Turkish private law, with the exception of 
commercial law, was based principally upon religious principles. This means 
that while Turkey was a European country, its legal system was Islamic. 
In 1926 Turkish law ceased to belong to the group of legal systems classed 
as Muhammadan and became romano-germanic. At the same time, it ceased 
to be a system of religious law and became secular. 

The reception of alien Civil Codes in Europe during the nineteenth century 
was not in the nature of a legal revolution, for the new legislation was not 
transplanted to unfamiliar ground. In the first place, the background was 
uniformly furnished by Roman law. In the second place, the receiving States 
as much as. the countries from which the codes emanated, were based on 
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Christian culture and traditions. While Roman law had brought the European 
nations together in the field of law, the Renaissance and the Reformation had 
exercised the same effect in the cultural and spiritual sphere. Furthermore, 
no great climatic differences existed between these countries which could 
affect the biological conditions of their population. For all these reasons the 
new codes established themselves quickly in their new surroundings. 

In Turkey, the reception of foreign law occurred in entirely different cir- 
cumstances. For centuries, Turkey had formed part of the Islamic world both 
culturally and in matters of religion. Religion moulded Turkish society and 
its outlook on problems of conscience, morals and law. Having been a theo- 
cratic State until 1839 and a semi-theocratic State until 1924, secularization 
was only achieved as a result of the abolition of Caliphate and of the religious 
tribunals in 1924 and of the adoption of the Swiss Civil Code in 1926. To hope 
that the new Civil Code, based on romano-germanic and Christian traditions 
would operate without difficulty, was to hope for a miracle. Naturally, the 
social structure of Turkish society was opposed to it. 

Technical difficulties arose from mistakes in the translation of the Code and 
from the failure to observe a strict uniformity of terminology. Moreover the 
Code was translated into the Turkish language from the French text, which 
was, in turn, a translation from the German original. Since the French version 
of the Swiss Civil Code is by no means perfect, the Turkish text suffers from 
corresponding imperfections. 

Writers and the courts are attempting to eliminate the effects of these defects 
by a systematic treatment. Mistakes of translation are countered by the 
techniques of interpretation. 

In addition, the Swiss Civil Code has been modified in other respects in the 
course of its reception in Turkey. These modifications may be classified as 
voluntary or involuntary. 

As regards the former some were necessary in view of the particular features 
of the administrative and judicial organization in Turkey. Others involved 
questions of principle, such as the rejection of the Swiss matrimonial property 
regime and the deliberate change in the quotas reserved as /égitime. Religious, 
social and economic reasons caused changes in the effect of judicial separation, 
the period of desertion as grounds for divorce and in the time limits for bas- 


tardizing a child. Biological differences led to the reduction of the age of 


marriage and of majority. Geographical considerations influenced an extension 
of certain time limits. 

On the other hand, involuntary modifications include the failure to include 
marginal notes, the merger of subsections of an article of the Code, the omis- 
sion of certain articles and subsections, mistakes of translation, inaccurate 
terminology and unnecessary additions. 

The legislature and the courts have made a strong effort to fill gaps in the 
Code and to adapt it to the structure of Turkish society. Since the Code pro- 
vided for the protection of the name of a person, while family names were 
not used in 1926, a law on family names was enacted in 1934. This requires the 
compulsory registration of family names and makes their use obligatory. 
Naturally the greatest difficulties arose in the field of family law. The new 
Code introduced the obligatory civil marriage in the place of the religious 
marriage, while preserving the freedom to go through a religious ceremony 
following the civil marriage. Formerly, marriage was a simple contractual 
relationship entered into with the consent of the parties or of their parents in 
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the presence of two witnesses. Although the conditions of marriage are laid 
down in the Koran, marriage in Turkey, as distinct from marriage in occi- 
dental law of former times, was never dependent upon a religious ceremony. 
The prayers of the imam were never a condition for a valid marriage, but the 
assistance of an imam had become a tradition in social life and had invested the 
marriage ceremony with a religious character. A part of the population has 
continued to contract marriages in the presence of an imam, or even by consent 
only, without troubling to comply with the formalities required by law for the 
conclusion of a civil marriage. Since such marriages are void according to the 
Civil Code, considerable difficulties have arisen in connexion with the status 
of children born of such a union, and regarding the right to succeed to an 
inheritance. 

Formerly polygamy was permitted in Turkey. The new Code has introduced 
monogamy. However, certain groups of the population have continued to 
practice polygamy. Since these marriages are void, according to the civil law, 
the legal position of the children born of such unions, and that of the wives, 
has raised grave problems. 

Faced with the conviction of the rural population that such marriages are 
still valid, legislation in 1933, 1945 and 1950 has legitimated the children of 
such unions and has recognized the unions themselves, if they were mono- 
gamous. But more illegitimate children of such unions have since been born 
and new proposals for legislation to legitimatize them, though put forward, 
were not accepted. It would appear, however, that until the cultural level of 
the rural population has been raised and until women in rural society obtain 
their proper place in social life, it will remain impossible to restrain certain 
sections of the population from marrying in the old form, and therefore, for 
some time to come, it will be necessary to pass legislation every five or ten 
years which legitimatizes the issue of such unions. 

The new Civil Code fixed the age of marriage at 18 years for men and 
17 years for women; in exceptional cases both sexes were allowed to marry 
at 15. On the other hand, the old law knew of no age limit for marriage. Even 
children below the age of discretion could marry with the consent of their 
parents, but they were free, on coming of age, to repudiate the marriage. In 
fact capacity to marry depended on puberty, a variable factor. The new age 
limit was not in keeping with the practice of early marriage, which is de- 
termined by the influence of the local climate upon physical development. 
Couples wishing to marry under civil procedure, but who had not yet attained 
the age required by the law, applied to the courts to rectify their age, on the 
grounds that they were older than the register of births made them out to be. 
The courts treated these applications favourably, for they seemed harmless, 
and public opinion did not regard false testimony in favour of such applications 
as perjured or immoral. 

Some did not even trouble to leave their villages and to apply to the courts, 
which were often remote, and preferred to marry in the old form. This rise in 
the age of marriage became one of the causes of the increase in the number of 
illegitimate children. The Turkish legislature was thus compelled to modify 
the Civil Code in 1938 and to reduce the age of marriage to 17 and 15 years 
respectively, and in exceptional circumstances to 15 for men and 14 years 
for women. 

According to the old law, the husband had the unfettered right to repudiate 
his wife; if he had granted the right of repudiation to the wife at the time of 
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the marriage, she too could dissolve the marriage unilaterally, but this device 
was little known and was mainly employed in the case of the marriage of 
daughters of the Sultan or of the aristocracy. The new Code excludes unilateral 
repudiation and divorce by consent. Divorce is pronounced by a judicial 
decree on grounds laid down by law. It seems that the difficulty in obtaining a 
divorce is one of the reasons why the old form of marriage has survived. Men 
are accustomed to repudiate their wives unilaterally and do not wish to 
renounce this freedom of action by going through a civil marriage ceremony, 
It has been suggested that divorce should be made easier, but the Turkish 
legislature has been unwilling to follow this trend. Some Turkish courts, 
however, have relied on the provision of the Code which permits divorce on 
the ground of mutual incompatibility, in order to render the law of divorce 
more flexible, provided that marital life has really broken down. The practice 
of the Court of Cassation shows a more restrictive tendency. 

According to the old law, successions were divided in unequal parts between 
male and female heirs; the parents of a deceased person shared the estate with 
his descendants. The new Code introduced equality of shares between sexes 
and excluded parents when there are descendants. 

The principle of equality of shares between men and women has been 
accepted without opposition, and even with approval. On the other hand, the 
exclusion of parents when competing with descendants has caused much 
discontent. It has been suggested that social needs could be met by granting 
the parents a life interest (usufruct) of part of the estate. 

A further difficulty arises from the right of the surviving spouse, given by 
the new Code, to opt for a iife interest (usufruct) when there are other heirs. 
This provision has found little favour with the population and its application 
has caused disputes of many kinds. As a result it has been proposed that this 
life interest should give way to a division of the estate on the basis of full 
ownership. 

In the sphere of property the greatest difficulties were encountered in the 
application of the rules in the new Code relating to land. Registration in the 
Land Register is required both for the creation and the transfer of rights in 
land. Nevertheless, arable land has continued to be transferred without 
registration, especially in the villages, even after the new Code came into 
force, and this has given rise to immense difficulties. 

Apart from traditional custom based upon historical reasons, the absence 
of a cadastre or of a land register in certain regions have made it an economic 
necessity to convey land on the strength of ancient documents or even without 
reliance upon any documents. Even today, nearly 29 years after the new 
Civil Code has come into force, the organization of the cadastre has not been 
completed. Consequently it has been impossible to register all land, especially 
in rural districts, in the newly constituted Land Register. In addition, many 
peasants, in the mistaken belief that payment of taxes could thereby be evaded, 
failed to register their land, with the result that even where the Land Register 
is already in existence, land holding has not been accompanied by registration. 

The continuation of sales and purchases of land without registration in the 
Land Register is a social and legal fact which has compelled the legislature and 
the courts in Turkey to develop new rules in order to remedy this situation, 
and sometimes even to discard rules and principles laid down by the Civil 
Code. 

The first measure was to effect the registration of all land. But the financial 


64 











vice 
re of 
teral 
licial 
nga 
Men 
h to 
ony. 
‘kish 
urts, 
e on 
orce 
ctice 


veen 
with 
eXeS 


een 
the 
uch 
ting 


1 by 
elrs, 
tion 
this 
full 


the 
the 
s in 
10ut 
into 


nce 
mic 
out 
new 
een 
ally 





RECEPTION OF FOREIGN LAW IN TURKEY 


and technical means available have not permitted the simultaneous execution 
of this vast undertaking. The second measure attempts to educate the peasants 
to make conveyances of land in the presence of the Officer of the Land Regis- 
ter. This will take time and presents a social and cultural rather than a legal 
problem. The third measure was to develop a legal principle which makes it 
possible to sell and to transfer by simple delivery land which has not yet been 
registered, in the absence of a land register. After much hesitation and vacil- 
lation during a period of twenty years, the Turkish Court of Cassation found 
a solution in 1946. The lawful possession of unregistered land is now held to 
constitute a right of a proprietary nature which is sui generis. This practice is 
in keeping with the present social and economic situation in Turkey. A new 
rule has been created outside the Civil Code which recognizes ownership in 
non-registered land. 

In the sphere of contracts, the introduction of the Swiss Code of Obligations 
has not caused any great difficulties. The reason is that contracts such as sale, 
hire and loan are known throughout the world and that.a divergence in their 
regulation and effects does not impinge strongly upon the social structure, in 
contradistinction to family law and the law of succession. 


MODERNIZATION AND SECULARIZATION 
AS DETERMINING 
FACTORS IN RECEPTION IN TURKEY 


H. N. KusBati 


In this short report it is proposed to make a systematic summary analysis 
of the factors contributing to the reception of foreign laws and codes in Turkey, 
so as to show the respective importance of these factors, considered from the 
standpoint of the problems raised by reception. 

In Turkey, the process of reception, which dates from the middle of the 
nineteenth century, is determined by two cultural factors closely linked 
to each other by a causal relation, namely the modernization—or more precisely 
the Westernization—and the secularization of Turkish customs and institutions. 

These two factors, of which the first goes back to an earlier date and 
necessarily implies the second, have exercised and continue to exercise an 
irresistible influence on our historical development, which is also governed 
by factors of a geo-political, cultural and economic nature. 

It is mainly owing to our definite transition from a religious to a secular 
system of law, by the adoption of the Swiss Civil Code in 1926, that reception 
in Turkey, although it had begun some time previously, aroused so much 
curiosity and scepticism on the part of most foreign observers, as though 
it was something new and accidental. They regarded this outright adoption 
as something almost abnormal and likely to give rise to serious problems. 
In their opinion, it involved a complete break with the past by secularizing 
the whole of Turkish law and was revolutionary in that it was imposed on 
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a people imbued with religious traditions, whose government had for centuries 
been the fiercest defender of the Muslim faith. 

This way of thinking, however, was not altogether correct. In fact, contrary 
to current opinion, the complete secularization of the Turkish system of law 
through reception gives rise to fewer problems than the general Westernization 
effected through the same process. In the writer’s view, the reasons for this 
are as follows. 

First, that our substitution of a secular for a religious system of law is, it 
need hardly be said, in conformity with the general evolution of the law. 

For in Turkey too—albeit with greater difficulty—the law succeeded in 
breaking away completely from religion as the latter, with the gradual 
secularization of institutions, became more and more a matter of private 
concern. 

Secondly, the adoption of the Swiss Civil Code represents by no means so 
abrupt a transition from one legal system to another as is generally supposed; 
it is not really revolutionary. Considered as one of a series of receptions 
effected in different branches of the law, it is the last stage in an evolution 
which, whilst admittedly slow and belated, has gone on steadily, without 
interruption, for the last 150 years. 

Among the various reasons underlying this secular evolution of our legal 
system, there are two which deserve special attention: one is bound up with 
the intrinsic nature of the Muslim religion and law, and the other with Turkish 
national characteristics. 

In regard to the first, a historical fact should be borne in mind. Muslim 
law, like the Muslim religion from which it springs, was bound, despite its 
marked tendency to regulate human activities down to the smallest detail 
—or precisely because of that very tendency—to lose steadily, from the 
tenth century onwards, if not its validity at least its efficacy as a model legal 
system, for it then began to divest itself of its liberal and realistic spirit and 
finall;; became completely rigid. This led in Muslim countries, and particularly 
in Turkey, to an increasing divergence between theoretical Muslim law and 
the positive law actually applied. 

With regard to the second reason, it should be realized that in Turkey 
there had been growing up for centuries, alongside the theoretical and ideal 
system of law based on religion, and sometimes in flagrant opposition thereto, 
a spontaneous system of law, secular and national in character. 

Indeed, although the Ottoman monarchy maintained until its collapse 
its theocratic constitution, based on Muslim orthodoxy, and although it made 
it its business to secure the increasing supremacy of Islam, it used religion 
mainly as an instrument of conquest abroad and domination at home. Beneath 
the Empire’s ostensibly religious superstructure, a national and secular 
system of law was all the time developing. This system of law, which owed 
its being to the Firmans, to judicial decisions and to custom, as well as to 
the doctrines of distinguished Turkish jurists, and whose distant origins can be 
traced back to the pre-Islamic period of Turkish history, was the product 
of the fundamentally realistic spirit of the Turkish people and was dictated 
by the administrative, military and economic needs of a great Empire, under 
whose peaceful sway dwelt a heterogeneous population whose varying interests 
had to be reconciled and satisfied by the monarchy. 

According to authoritative writers, such as von Hammer and Professors 
Fuad KG6priilii, Omer Liitfi Barkan and S. Onar, the development of such 
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a system of law is confirmed by the existence in Turkish law—often from a 
long way back—of certain foreign institutions and rules, some of which 
contrary to the principles of Muslim law. Cases in point are the Miri (public) 
lands, livestock leased on a métayage basis, the fixing of the prices of foodstuffs, 
interest-bearing loans, land leases, certain rules relating to inheritance and, 
lastly, certain penalties decreed by the Sultans. 

It is true that Muslim family law, the salient features of which are the 
lawfulness of polygamy and unilateral repudiation by the husband, owing 
to its very conservative nature remained longer untouched by this secular 
evolution. It was bound, however, to be affected by the new social conditions 
and by ethical conceptions which did not fit in well with its own principles. 
Thus, in the early years of the present century, when economic and cultural 
expansion was favouring the advance of feminism, a strong intellectual 
movement began for the protection of wives against the exhorbitant rights 
which religion accorded to husbands. In 1917, a draft Order in Council 
limiting polygamy and unilateral repudiation aimed at reconciling the require- 
ments of religion with the secular spirit, which found expression in the moral 
revolt of the cultivated classes against the treatment meted out to women. 

Moreover, neither polygamy nor unilateral repudiation by the husband 
has ever been as prevalent in Turkey as is generally believed. According 
to Ziya Gékalp, a well-known Turkish sociologist, these one-sided privileges 
accorded to husbands owing to a combination of Islamic, Iranian and Byzantine 
influences, were contrary to Turkish family traditions, which tended to be 
equalitarian and monogamic. 

For this reason, in Turkey, polygamy was always rare among town- 
dwellers; only the rich—and not all of these—could afford the luxury of a 
harem. Polygamy was more widespread among country-dwellers; this was 
largely due to the need for workers in a backward agricultural system. The 
fact that the majority of peasants do not observe the rules of the Civil Code 
relating to marriage (which has given rise, since 1926, to the serious problem 
of the legitimation of children born of religious marriages) is also due to 
the economic conditions in which Turkish peasants are still living and to 
the extreme ease with which a religious marriage can be entered into, whereas 
a civil marriage is a far more difficult matter. It is not an exaggeration to 
state that, in preferring the religious to the civil marriage, Turkish peasants 
are merely obeying the automatism of a collective habit acquired under 
the influences mentioned above. To their realistic and utilitarian minds, 
religious considerations would seem to be of purely secondary importance. 

This virtually spontaneous secularization of Turkish law, the progress 
of which we have traced up to the adoption of the Civil Code, was speeded 
up and has also become more deliberate as a result of the steady Westernization 
of Turkish society through the successive receptions, since the second half 
of the nineteenth century, of all kinds of European laws, which need not be 
listed here. Only the civil law and the theocratic basis of the State offered a 
longer resistance to this process of secularization. But that resistance was 
only apparent; it was bound to yield sooner or later to the secular spirit 
with which, from the beginning of the twentieth century, those responsible 
for Turkey’s future were imbued as a result of a secular education on the 
Western model, particularly in the field of law. It should be mentioned, 
incidentally, that in Turkey the teaching of law in accordance with European 
ideas and methods dates back to 1870. 
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The Revolution brought about by Ataturk—which was in fact the inevitable 
and brilliant climax of this secular evolution—really did no more, by the 
introduction of radical reforms, by the adoption of the Swiss Civil Code, 
and by the foundation of a national, secular and republican State, than put 
an end to the dualism of the earlier regime, under which, moreover, the 
laws based on religion were steadily dwindling. 

From the standpoint of secularization, therefore, the outright adoption 
in Turkey of the Swiss Civil Code does not give rise to any serious problems, 
since, as we have seen, it was purely the consequence, perhaps a little rapid 
but none the less natural, of the law of sociological determinism. 


From the standpoint of Westernization, however, the reception of foreign 
laws and then of the Swiss Civil Code, has given rise to more or less serious 
problems—and continues to do so. For although the Westernization of 
Turkish society dates back to the end of the eighteenth century, although 
it has embraced all departments of individual and social life, both in their 
moral and their material aspects, and although it has been welcomed by the 
general public who are not unwilling to accept progress, the receptions 
it has involved have sometimes raised the kind of problems which are apt to 
occur during transition periods. 

Indeed, in any country—including those which have always applied the 
same legal system—an outright reception, even if it takes place in normal 
conditions, may give rise to difficulties. These are due to the clash between 
the reformative spirit of the laws received and the conservative nature of the 
social set-up in the receiving country, and also to the inevitable difference 
between the moral and material conditions obtaining in one community 
and those obtaining in another, even though in our time there is a higher 
degree of interpenetration and interdependence between different communities. 

It will be readily understood, therefore, that the outright adoption of 
a foreign legal system may give rise to more problems in a country—such as 
Turkey—which, despite all the radical changes it has undergone, retains 
certain unalterable characteristics due to its historical traditions and its 
national temperament. These problems take on an added importance from 
several secondary factors, such as the genuine but undiscriminating infatuation 
for all things Western, idolization of the law—a common evil of our time— 
and, lastly, the fact that it is extremely convenient to adopt a fully-fledged 
law or code. All these considerations have led Turkish law-makers, in their 
desire to save time, to have recourse to receptions which are sometimes too 
hasty and too complete. We are therefore of opinion that the Turkish Civil 
Code should be revised so as to become better adapted—provided, however, 
that no change is made in its institutional principles, which symbolize the 
Turkish people’s new outlook on the world. 

That is an extremely important task for our law-makers. A Committee 
for Revision, set up by the Ministry of Justice, has been studying the problem 
for close on two years. And our judges, on whom Article 1 of the Civil Code 
confers important powers, are undoubtedly conscious of their responsibility 


in the matter. 
In conclusion, let us reiterate that Turkey’s superstructure of positive law, 


of European origin, which replaced the former legal superstructure with its 
religious basis, has been built up since the middle of the nineteenth century, 
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through a series of receptions the two main factors of which are described 
above. Although this building up process has been somewhat empirical, 
there has been no interruption. This superstructure of foreign origin will 
gradually become better adapted to our national infrastructure, which, 
despite many radical changes, rests upon a historical continuity that is both 
inevitable and desirable. Hence, a complete synthesis of the various elements 
of civilization brought into play by the receptions will be arrived at, thanks 
to the talent for adaptation and assimilation possessed by the Turkish people 


which is eager for progress. 
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CONCLUSIONS 


K. LipstTern 


Receptions of foreign legislation and of foreign systems are a frequent 
phenomenon in the history of legal science. Usually they operate s!owly by 
a process of interaction between the old and the new law. Thus the expansion 
of Roman Empire and the extension of Roman citizenship by Caracalla led 
to a fusion of Roman and local institutions and concepts, the extent of which 


has only been recognized during the last 70 years. Yet to most students of 


legal history, the word reception is connected with the reception of Roman 
law in Western Europe between 1100 and 1600. This movement, which 
forms the subject of Koschaker’s monumental work entitled Europa und das 
Rémische Recht differs from all others in various respects. It originated in 
the universities and is thus academic in its inception. Its claim to obedience 
is universal and not territorial or personal, limited only by the physical 
boundaries of the Holy Roman Empire and the Christian world. It relied 
on the mystique of a continuous Rome and served, incidentally, to overcome 
the feudal diversity of law and administration. But the Roman law which 
conquered Western and Central Europe was not the law of Rome. It was 
a scientific system of concepts and institutions which had modernized itself 
by discarding all those features which were unsuited for a medieval society. 
The classical and post-classical law of persons, of the family, including marriage 
and divorce, land law and the rules of succession, could not be fitted into the 
pattern of a Christian society whose economic situation and cultural back- 
ground were totally different from that of the pagan society of slave-owning 
landowners and town-dwelling occupiers of flats. Here again, local customs 
had their part to play, and what is commonly known as the reception of 
Roman law is only a partial process. Family law, the law of marriage and 
divorce remained Christian; land law, including the law of succession to 
land retained its Germanic characteristics, and the law of matrimonial 
property preserved that variety of local customs which gives it its peculiarly 
diversified features even today. The new system, which was superimposed 
upon the old, brought with it a technical, not a social, revolution. In its 
wake, it facilitated the centralization of the administration; it opened the way 
to small land holdings. However, owing to its technical character, which is 
exemplified by the new law of contract and delict and the law of property, 
it remained outside the stream of popular thought and convictions. This defect, 
which divorced law from society, was never bridged in practice. In the field 
of historical speculation it gave rise to the theory of the nationalist romantics 
of the nineteenth century that, in the sphere of law, society is represented by 
its legal profession. 

Modern receptions owe their impetus to codification and colonization. 
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Rationalism in the eighteenth and nationalism in the nineteenth century 
produced a series of codifications of which the Prussian (1794), the French 
(1804-1807), the Austrian (1811), the Italian (1865), the Spanish (1889), 
the German (1900) and the Swiss (1911) are the most outstanding and the 
most influential. They served, at first, as patterns for the unification of the 
laws of smaller countries in Europe and in all South American States. During 
the nineteenth century, the influence of the French codification remains 
outstanding. It is unnecessary to examine here their intrinsic value, which 
is generally recognized. But the success of transplantation was assured by the 
circumstance that reception was practised by countries whose society and 
culture did not differ in any marked degree from that for which the code 
had been originally enacted. Local codification by way of reception and 
adaptation was stimulated by the successful movements for independence 
which are a feature of that period. 

During the same period the expansion of the common law of England 
moved in a different direction. From the seventeenth century onwards, British 
settlers had brought the common law to those parts of the world when they 
established colonies in accordance with the principle of English constitutional 
law that peaceful penetration is accompanied by the law of the home country, 
while acquisition by conquest is not. Thus English law penetrated North 
America and the West Indies where its population was sparse and the local 
system of law was little developed. But where an established regime was over- 
come by conquest and treaty, the common law preserved the local system. 
In the course of time it supplemented and superseded these local systems in 
the field of commercial law and procedure, but it never attempted to oust 
those branches of law which are most deeply rooted in the popular conscience, 
namely family law and the law of succession. In short, as distinct from the 
codifications of continental Europe, the common law was received during 
the eighteenth and nineteenth centuries by peoples whose cultural and econo- 
mic level differed greatly from that of the parent State. This is not to say that 
other countries, such as France, did not take the same attitude where colonial 
or underdeveloped areas were concerned. However, on the whole, it can be 
said that outside the sphere of colonial settlement of under populated and 
unorganized regions, the common law was received only in so far as it offered 
immediate technical advantages. Certainly no wholesale adoption of the com- 
mon law was ever attempted either by force or by a voluntary process of 
reception. 

The twentieth century witnessed a movement of a different kind. In the 
Far East, the desire to modernize the administration of justice and to introduce 
Western standards of life, led to a search for suitable Western codification 
which could be taken over with the express purpese of changing the existing 
mode of life. At this moment, the systematic perfection of the new German 
Civil Code, based upon the high reputation of German legal scholarship 
towards the turn of the century appeared very attractive. As a result, Japan and 
to a lesser extent Siam and China took over considerable portions of German 
law. These movements for reform differed from similar receptions of previous 
periods in as much as the driving force was neither the academic profession 
and the courts nor an external colonizing power. Nor was the end to supersede 
the existing system by a similar one, but by one which was more perfected 
technically. Instead, the reform was sponsored by the government of the day 
with the purpose of bringing about a far-reaching social reform. The country 
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was to be transformed from an Eastern into a Western type, and the law was 
to be one of the means for achieving this change. 
When Turkey decided upon a total reception of foreign law, following upon 
the Kemalist revolution, the situation resembled to a certain extent that 
which had existed in some Eastern countries, such as Japan, towards the end 
of the century. The government of Kemal Ataturk was intent upon the 
westernization of the Turkish people as a preliminary to the revival of the 
Turkish State. It would, however, be a mistake to assume that the change in 
the field of law was total and unprepared. From 1839 onwards, as a result of the 
decree of the Sultan Abdul Medjid of 3 November of that year, the movement 
for general reform in government and administration, commonly known as 
Tanzimat (organizations), was closely allied to the introduction of new com- 
prehensive legislation based upon foreign law. While formerly the adminis- 
tration of justice was in the hands of the Sharia Courts, which applied Muham- 
madan law, the introduction of French commercial law under the guise of the 
Turkish Commercial Code of 1850 made necessary the establishment, for the 
first time, of lay courts to try commercial cases. This was followed by a Cri- 
minal Code of 1858, which was strongly influenced by French law. Maritime 
law was codified next, in 1864, on the basis not only of French law, but of the 
laws of some Italian states, of the Netherlands, Belgium, Spain and Prussia. 
French law equally furnished the pattern for the Code of Civil Procedure of 
1858 and of the Code of Criminal Procedure of 1880. The codification of civil 
law in the Medjelle (1870-77) and the Land Code of 1858, respectively, remain- 
ed unaffected by Western ideas, however. The reception of Western law 
thus remained limited to technical subjects and to those where foreign contacts 
made themselves felt most strongly, except for the Criminal Code as Muham- 
madan criminal law had long proved unworkable in Muhammadan com- 
munities throughout the Islamic world. Family law which includes the important 
questions of marriage and divorce and the law of succession were left 
untouched by the reforms of the nineteenth century. This is not an isolated 
phenomenon, for during that period the Western colonizing powers pursued a 
similar policy in their Eastern territories. Marriage, divorce, land law and 
succession are those branches of a legal system in which the national character 
of a people expresses itself much more vividly than in the practice of commer- 
cial law, contracts, and the law of procedure. In short, the Turkish legal 
reforms of the nineteenth century were intended to increase administrative 
and commercial efficiency; their aim was not to change the social and cultural 
habits of the population. The movement for reform was inspired, partly, by 
internal dissatisfaction in face of the political weakness of the State; partly 
it was the result of the increasing pressure of the Western Powers who wished 
both to protect the minorities in Turkey and to secure efficient and stable 
government. 

The Kemalist reforms in 1926 and after, however, pursued a very different 
purpose. The establishment of a lay state demanded the abolition of religious 
law (which still applied in all family matters) and of the religious tribunal 
(which administered that law). The desire to create a society of a Western 
capitalist character required the abolition of the antiquated, though specifi- 
cally Turkish, land law and of the Civil Code (Medjelle) which was also essen- 
tially Turkish in character. Consequently, an entirely new set of codes was 
enacted which superseded the former mixed Western European and Turkish 
system. In so doing, the Kemalist government made a virtue out of necessity. 
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The Treaty of Lausanne imposed upon Turkey the obligation to provide for 
non-Turkish minorities an adequate modern legal system. A general legal 
reform fulfilled this obligation without appearing as a slavish compliance with 
the Treaty. It has even been suggested that the obligation arising under the 
Treaty of Lausanne was the prime factor which brought about this large-scale 
reform, for rather than adopt a modern Western law for the minorities and 
retain the old local law for the Turkish population, Kemal Ataturk preferred 
to have one law for all, even if it must be an imposed Western system. In 
the place of the Medjelle, of the Land Law and of the religious law governing 
family matters and succession, the Swiss Civil Code was introduced in 1926. 
Hand in hand with the Civil Code goes normally the Commercial Code, but 
since those parts of the Swiss Code of Obligations which dealt with commer- 
cial matters had not yet been completed, an ad hoc code, composed of elements 
taken from various legalsystems, was enacted in its place in 1926. In the absence 
of a Swiss Code of Maritime Law, the relevant parts of the German Commer- 
cial Code were adopted in 1929. As regards civil procedure, which in Switzer- 
land is a cantonal matter for the greater part, the Code of Civil Procedure of 
Neuchatel served as an example (1927) together with the Swiss law of bank- 
ruptcy and execution. The Criminal Code of 1926 was fashioned upon the 
Italian Penal Code of 1889, while in matters of criminal procedure resort was 
had to the relevant German Code (1929). 

The outcome of this legislation was that the entire Turkish legal system had 
become European. But it was not homogeneous in two essential aspects. In 
the first place, the legal system of any one European country consists of a 
network of interacting rules which may have to be looked for in different 
enactments or codes, but which are attuned to each other nevertheless. The 
new Turkish system attempted to be selective at the risk of creating incon- 
sistencies, overlaps and gaps. In the second place, those parts of the new system 
which conflicted most with the former order of things, in particular with 
established institutions and practices in family relations, land-holding and the 
law of succession, exposed both the new legal order and society to strains and 
stresses which raised the problem whether the Civil Code or society was to 
prevail in the end. 

The question how the courts and the legal profession can, and did, in the 
case of the Turkish experiment, operate a series of codes and laws which do 
not constitute a homogeneous body, is one of strictly legal technique which 
need not be examined in detail in this report. But the problem how a legal 
system which was created for a Western European community can, and does, 
operate in a society having a different social, cultural and economic back- 
ground, is of general interest. The problem, in general terms, is this. Has the 
new system succeeded in imposing new standards of behaviour upon a com- 
munity for which it was not designed in the first instance, and has it thus become 
naturalized in its new surroundings, or has popular indifference, reaction and 
opposition transformed the adopted alien legal system into an indigenous 
system of an entirely novel character in accordance with national notions and 
customs? Further, has the subsequent application of the new legislation by the 
courts resulted in a development which differs significantly from that in the 
country the law of which has been received in Turkey? The Istanbul meeting 
of the International Association of Legal Science examined these problems in 
some detail with special reference to the Turkish Civil Code. It concentrated 
on the Civil Code, for the reason pointed out above, that this part of the new 
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legislation which deals with the family, land-holding and succession, affected 
most directly the social structure of Turkish society. 

The first question is, therefore, why the Turkish legislature decided to adopt 
the Swiss Civil Code rather than that of France, Germany or Italy. Twodifferent 
reasons for this were given by the Turkish experts—the first, objective, the 
second, subjective. The system to be adopted must be clear, easy to apply, 
must answer the needs of practice and represent an ideal of justice accepted 
in the country of reception. The Swiss Civil Code was believed to fulfil these 
requirements and, within limits, this belief was probably justified since the 
choice of Western codifications, if the new Turkish legal system was to be 
Western, was restricted. Apart from the French Code, only the Italian Code, 
itself an offspring of the French, and the German Code were likely to be consi- 
dered, the more so since French law had hitherto influenced Turkish legislation 
more strongly than any other foreign system. However, 120 years had passed 
since the Cede Napoleon had first been enacted and it seemed to have been 
thought that, in spite of its proved vitality, a more modern codification should 
be chosen. The Italian Code, which reflects the strong Catholic traditions of 
that country in matters of family law, was for that reason an unsuitable means 
for a far-reaching, non-Christian social reform in a Muhammadan country, 
The German Code, althoughsystematically as nearto perfection as any codifica- 
tion may reasonably hope to be, had been much criticized for its rigid 
conceptualism. The Swiss Code, on the other hand, was the last and most 
recent in the line of codifications. Since it serves a composite population of 
German, French and Italian origin, it combines certain features of the great 
modern systems. Its homely, untechnical language is attractive and avoids 
conceptualism; its insistence on flexible rules gives it great potentialities for 
adoption and development. Yet it presents some drawbacks. It is a Code 
adapted to the multitude of cantonal customs and competencies. It is intended 
for a highly-developed society of mixed agricultural and industrial character, 
living in a confined and intensively utilized space. Its language, for the very 
reason that it is homely, creates problems of translation. 

Another view is that the preference of the Turkish legislature in 1926 for 
Swiss legislation must be attributed to the predilection of certain leading 
personalities who have received their legal education in Switzerland (‘les 
Lausannois’ as Sauser-Hall has called them, referring to the university 
where they made their studies). 

It is difficult to judge between these two conflicting views, but on balance it 
would seem that personal and political reasons were determining rather than 
scientific considerations. In 1926 neither France nor Germany was particularly 
favoured in Turkey. The adoption of either of these two systems might well 
have been, or at least might have been interpreted as, a move towards the 
orbit of one of these countries. The adoption of the Swiss Code posed no such 
political questions. Swiss law was chosen because it was as good as, if not 
better than, the other two legal systems, and because its reception raised no 
extraneous implications. 

If, thus, extraneous implications were avoided, the intrinsic implications 
were many and far-reaching. With the introduction of the Swiss Civil Code, 
the family law as well as the law of succession and of land-holding in Switzer- 
land was introduced also. In so far as the family was concerned, this meant 
that the concept of a Christian monogamous marriage based upon the equality 
of sexes and the institution of a restricted right of divorce, controlled by the 
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courts, was forced upon an Islamic patriarchal society which had been permit- 
ted to practice polygamy and where divorce had not been regarded as a far- 
reaching change of status. The effects of this change must be examined in 
detail. 

According to Muhammadan law, marriage is not a sacrament but a civil 
contract which is concluded and dissolved in a manner and for reasons which 
differ little from the conclusion of a contract of partnership. It can be entered 
into by persons who have reached puberty, but no minimum age is required. 
Furthermore, according to the letter of the law at least, a man may have up 
to four wives at the same time. Now, from one day to another this was changed. 
First of all, the age of marriage was fixed at 18 years for males and 17 years 
for females. This was unsuitable in Turkish conditions which are determined by 
different biological and geographical factors. Moreover, a fixed age of marriage 
presupposes the ability to ascertain the age ofa person. Here the strict require- 
ment of the new law clashed with an old practice of the population. In order to 
postpone the evils of compulsory military service as long as possible, the custom 
had grown up to register the birth of a child long after it had actually been 
born. Thus a person whose real age was 20 might well appear on the register 
as being only 10 years of age. A person whose real or fictitious age was below 
the age of marriage laid down by the’ Code could only conclude a valid mar- 
riage after having obtained a formal dispensation from the court. But the 
courts are remote both in spirit and often in location from the rural society 
which constitutes the greater part of the Turkish population. A subterfuge had 
to be found, and it was found in the old marriage by consent. The situation 
was somewhat alleviated in 1938 when, in response to the common practice, 
the age of marriage was reduced to 17 and 15 respectively; however, many 
illicit marriages of persons below that age had taken place and many children 
were born illegitimate. This called for further measures to be discussed below. 

But the strict requirement of age was not the only factor which stimulated 
unwittingly the growth of illegitimate unions. In accordance with the new 
Code, and indeed with the normal practice in Europe except in strictly Catho- 
lic countries, the conclusion of a marriage was made dependent upon the rigid 
observance of certain civil formalities. Thus marriage, after having been a 
secular, formless, consensual contract, became a status, endowed with spiritual, 
although not with religious, significance. The consequences of the introduction 
of compulsory civil marriage were, however, disappointing. The reasons, it 
would appear, are several. Local village officials found themselves suddenly 
confronted with the need to perform a new ceremony, to study directives and 
to make entries. These duties may not be arduous for a Swiss mayor, but they 
are a serious burden for a semi-illiterate headman (mukhiar) in the plains of 
Anatolia. To add to these difficulties, the Code required a health certificate 
from each party and such a certificate can only be obtained from the medical 
officer of health whose office is located in the principal town of the district, 
which may be far removed and not easily accessible. To these difficulties two 
more factors must be added. These are not connected with technical obstacles 
but with deep-seated convictions and practices. 

It would seem that, in the popular opinion, the new civil marriage ceremony 
has not taken the place of the old formalities of marriage. It is true that 
Muhammadan law does not require a formal marriage ceremony, but the 
celebration of a marriage always followed a set pattern. The festivities were 
spread over several days and assumed the widest publicity. The marriage 
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itself was formless but the imam (who is not a member of the clergy in the 


sense that a Christian priest or clergyman is) attended both as a witness and 
in order to conduct prayers. In the popular mind, these proceedings constitute 
a marriage, and not the new-fangled bureaucratic formalities before an officer 
of the State. The line between what is essential and what is merely super- 
erogatory is thus clearly drawn in the conviction of the people. The new 
legal formalities carry with them the authority of the State, but they do not 
command either the assent or the respect of the common man or woman, 
A marriage, to be recognized in the local community, must follow the old 
law. Thus the paradoxical situation is reached where a lawful ceremony is 
treated as irrelevant and where an outlawed act commands popular respect. 
In other words, in outlying rural districts a formal civil marriage in accordance 
with the law is regarded as an illicit union; an informal consensual marriage, 
contrary to the law, is regarded as a valid marriage. In these circumstances, 
the question is whether the law or custom will prevail. 

It is possible, although the evidence is not conclusive, that the negative 
attitude of the population towards the civil marriage ceremony as a condition 
for a valid marriage may be influenced by ulterior motives. According to 
the new Code a civil marriage can only be dissolved by the decree of a court 
and on a limited number of grounds. According to the old law, a marriage 
could be dissolved informally by unilateral declaration. The possibility must 
not be overlooked that the adherence to the formless marriage ceremony 
may reflect the desire to retain the liberty of terminating a marriage equally 
informally according to ancient custom. Alternatively, the informal marriage 
ceremony may perhaps be used where a previous civil marriage had taken 
place and where the marriage has broken down without having been dissolved 
by a decree of a court, owing either to the inertia of the person or to the 
absence of sufficient legal grounds. In this case, a second civil marriage is 
inadmissible according to the Code, since it would be polygamy. Finally, it 
must be considered whether the survival of informal marriages according 
to the old Muhammadan law does not conceal the survival of polygamy, 
now prohibited by law. 

Whichever explanation may be correct—and it is likely that there is some 
truth in each of these—the continuing practice of informal marriages has 
led to a highly undesirable situation. The bare fact that the law is flouted 
is the least of the objections. The fact is more serious that women who regard 
themselves as lawfully married find themselves to be mere concubines, and 
that the children of the union are bastards. During the subsistence of the union, 
i.e. while the husband and father is still alive, the discrepancy between law 
and fact may not make itself felt. But upon the death of the head of the 
family, intestate, the wife, not being the lawful wife, and the children, not 
being legitimate offspring, cannot succeed to the estate which descends upon 
the nearest branch of the family. Further disadvantages have made themselves 
felt, which will be discussed below. 

The fact remains that there is a divergence between the law and life. 
Such divergencies appear in all legal systems, but with this difference that 
the initial basis is a law which commands the respect of the community at 
the time when it is first introduced. Subsequent events may render it obnoxious 
or inoperative. In Turkey, however, the law as initially introduced by the 
Government in 1926 was a deliberate measure of policy with the purpose 
of changing existing customs. The problem is, therefore, how the struggle 
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et extent, to bridge the gap. Marriages concluded in the presence of the mukhiar, 
lo not § but not registered by him, have been held valid. It was also reported that 
sman, | some mukhtars are in the habit of registering marriages of which they have 
e old § knowledge, although the ceremony did not take place in their presence. 
ny is Mukhtars will not, however, register such a marriage if it has been preceded 
spect, | bY another informal marriage. 5. 
dance It was argued that proper education and organization is the key to the 
riage, resolution of the conflict. On the other hand it was contended that the resistance 
inces | of the population was too deeply rooted to be removed by instruction about 
’ — the nature and purpose of the new marriage ceremony. Non-Turkish experts, 
rative drawing upon the experience of other countries, suggested several remedies. 
lition § It was pointed out that in practically identical circumstances it had been 
ng to found necessary in Japan in the twentieth century to recognize and to give 
court § effect to informal marriages, concluded in accordance with the old religious 
riage law, side by side with the new civil marriage. In France, too, during the 
must | ate nineteenth century, excessive requirements of form were met by popular 
nony § ‘sistance which expressed itself in the conclusion of informal unions. In the 
ually end, the courts were compelled to take cognizance of them as unions of a 
riage stable character. _ 
ahes Some non-Turkish experts, going beyond the proposal that informal 
Iveq § Unions should be recognized, suggested that the time may have come to 
. the § acknowledge the force of popular conviction, and to introduce, as an alternative 
ge is B ' OF cumulatively with, the civil marriage, a marriage of the kind at present 
y, it practised in rural communities in the presence of an imam. It was even 
ding suggested that the imam should be invested by the State with the functions 
my of a marriage officer. These proposals were supported by the experience in 
’ — Europe and in French North Africa, but the Turkish members rejected 
ome — them unanimously on a number of grounds. Firstly, the transformation of 
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ited & ceremony, or the employment of religious leaders as marriage officers. 
Secondly, the present type of imam is not suitable for the post of marriage 
officer. He is a private individual whose religious learning has singled him 
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even this is doubtful. 
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character of this legislation is retroactive and not prospective. Unless these 
measures are to be repeated at regular intervals, some other way must be 
found to make civil marriages acceptable. There are indications that such 
a way has been opened up, not as a result of a particular policy-inspired 
measure, but, as it often happens in legal developments, in consequence of 
entirely extraneous circumstances. 

As in all modern countries, social services and the benefits thereunder 
have been extended, health services, workmen’s compensation payments, 
retirement pensions, and allowances to the families of soldiers on active 
service, all pre-suppose a well-defined circle of beneficiaries. The practical 
need to prove marital or dependent status impressed upon the population, 
more realistically than any government sponsored campaign of education 
or exhortation could have done, that the civil marriage ceremony is today 
an essential part of the social fabric. The Korean war, in which Turkish 
units served, was particularly effective in teaching this lesson. There is, thus, 
good reason for believing that within a foreseeable future the present problem 
of multitudes of informal marriages and of thousands of children who must 
be regarded as illegitimate may have disappeared. The development which 
policy-directed legislation may not have been able to achieve directly, the 
prospect of material advantages has hastened indirectly. 

It remains to consider whether the popular predilection in rural areas 
for informal marriages is in some measure connected with the survival of 
polygamy. The new Turkish Code, following its Swiss model, recognizes 
monogamy only, but there are indications that polygamy is still being practised 
in outlying regions, but no reliable evidence is available. According to 
Professor Jaeschke the percentage of polygamous marriages is as high as 
10 per cent. Turkish experts, basing themselves on the census of the Vilayet 
of Sivas, estimate it at 3 per cent. Dr. Stirling informed the meeting that 
in his experience of a limited rural district it is not higher than 2 per cent 
of all marriages. It appears that the latter figure is probably the most reliable. 
Yet it seems that it would be wrong to assume that there is even a small 
core of resistance to monogamy as such and a secret hankering after polygamy 
as understood in Eastern countries. True polygamy ceased to be a living 
institution many years ago, before the Kemalist revolution. The reasons for 
preserving the outward forms of polygamy are partly based on extraneous 
social factors and partly eugenic. If the first wife is sterile, the husband may 
wish to ensure having progeny by taking another woman into the household. 
In 1917, a short-lived measure attempted to continue monogamous marriage 
as a normal institution with polygamy, with the right to marry a second wife 
in these circumstances, subject to the consent of the other spouse. Female 
servants, whose help is needed in the household, and female relatives who 
require a home and assistance cannot, according to the traditions which 
still survive in rural districts, be accommodated under the roof of the head 
of the family or master, unless he goes through a form of marriage with them. 
The polygamous marriage conceals thus a contract of employment or a 
measure of social assistance. As the social status of women grows, new legal 
relations will come into their own; wages and pensions will take the place of 
maintenance granted and obtained by the antiquated form of an informal 
second marriage. 

The conference found little time to consider the effect of the modern 
Turkish law of divorce. Statistics do not appear to provide a very reliable 
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RECEPTION OF FOREIGN LAW 


guide, but it would appear that the universal trend towards an increased 
number of divorces makes itself felt also in Turkey. While the Turkish Code, 
following the Swiss pattern, enumerates as grounds for divorce several specific 
reasons (adultery, cruelty, lunacy and desertion) and one which is general 
(the matrimonial relations have deteriorated to suchan extent that the spouses 
cannot be required to live together), the majority of divorces appear to be 
based upon the latter ground. This is not surprising since the proof that the 
marriage has broken down is less offensive to the spouses and to the community 
than evidence of concrete matrimonial offences. Indeed, it is common 
experience that when divorce may be granted upon the objective ground 
that the marriage has broken down or for the reason that a matrimonial 
offence has been committed, the parties normally refrain from charging 
each other with matrimonial offences. It would seem, however, that the 
Turkish Court of Cassation has discarded the purely objective approach of 
Swiss law and requires evidence of the respondent’s guilt for the breakdown 
of the marriage before a decree of divorce can be granted. This practice 
discloses a deliberate or an unconscious desire to curb the number of divorces 
where the law itself does not show such a tendency. 

Apart from the law of marriage and divorce, the law of property in land 
lends itself least readily to transplantation. Moreover a problem of organization 
arises, for in most countries the transfer of land is accompanied by certain 
forms of publicity, which require a register of some kind. Further, the land 
must be identifiable, which presupposes a land survey and a cadastre. Finally, 
the most developed legal systems of a Germanic origin require the establish- 
ment of title at the time of the transfer, and this means that the title to every 
parcel of land in the country must have been determined and registered 
ex officio at a given moment. When Turkey adopted the Swiss Civil Code 
an entirely different system of land-holding had existed. The peasants held 
land as tenants of the State, to whom all land belonged. There was no cadastre 
and no register of title. Suddenly all this was changed. Tenant farmers became 
owners and successive laws of agrarian reform added to the number of small 
proprietors. Yet in the absence of a land register of titles and of a cadastre, 
evidence of title could not easily be adduced and transfers could not be 
registered, although the new law made such registration an essential condition 
of the transfer. It is evident that such a situation is fraught with danger. 
Disputes between members of the family or between neighbours remain 
interminable, and land, contrary to its normal function, becomes only a 
slender basis for financial credit. Yet, although the phenomenon itself may 
react upon Turkish society, it is not the result of society’s reaction to the new 
legislation. It is a problem of technical organization, which may be highly 
complex in its execution, but which is of little interest here. The technical 
nature of the problem can be gleaned from the fact that the Court of Cassation 
by means of ingenious and constructive decisions, has been able to overcome 
the present state of uncertainty and instability in the property market. It 
has recognized that even an unregistered transfer of unregistered land confers 
a propriety right. Later on, when land registration has become universal 
every title will have been established once and for all. It is only a question 
of time. 

The conference did not consider the question whether the new law of 
succession has met with local resistance or whether it satisfies popular feeling. 
The general impression appears to be that any such feeling, if it exists, has 
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remained latent. There does not seem to exist any specific desire to evade 
the new rules of intestate succession by the device of making wills, but it 
may be argued that in a rural society which is largely illiterate, the absence of 
a plethora of wills cannot be regarded as a significant feature. More important 
is the fact that the successors remain together in possession of the estate for a 
considerable time without dividing it up. In this manner any real dissatisfaction 
with the rules of intestacy, especially with those favouring an excessive splitting 
up of the estate remains largely concealed. It seems, however, that the new 
rule which gives females equal shares with males has been generally accepted. 
On the other hand the exclusion of ascendants, where there are descendant; 
or collaterals appears to have met with some disapproval. 

The reason why no reliable information is readily at hand is not far to seek. 
In the law of marriage, any failure to observe the law leads to results which 
sooner or later attract popular attention. In the law of property and succession, 
contraventions of the law by common agreement do not catch the public eye 
until a dispute arises in the courts. Moreover, the rules of intestate succession 
are not imperative and yield everywhere to modification by agreement. 

The conference devoted a considerable part of the discussion to the question 
how the new legislation is interpreted by the courts. This question may, at 
first sight, appear excessively technical or academic. In reality, it is of 
considerable practical importance. Normally a legal system is regarded as 
complete, ex hypothesi, and interpretation serves to fill gaps where the expres; 
wording of the legislation fails to make provision for the individual problem 
before the court. But in Turkey after the reception of Swiss and other foreign 
law, the task of interpretation was different. The law introduced in Turkey 
was sometimes found to be incomplete, not because it failed to contain express 
provisions, but because some express provision was technically unworkable 
in Turkish conditions. In these circumstances the courts assumed a policy- 
making function of first importance while nominally carrying out the function 
of exposition of existing rules. By these means, the Court of Cassation made 
Swiss land law work in Turkey although land registration and registration 
of title, which are the corner-stones of the Swiss system, did not exist in 
Turkey; it treated the children born of an informal religious marriage as 
legitimate even before the legislature intervened. 

In the course of the discussion one principal conclusion became crystallized. 
While the foreign legal experts had expected to find in Turkey a considerable 
cleavage between the legal system introduced from abroad and social reality, 
especially in the countryside, this expectation was not borne out by the 
facts. While it has always been assumed that legislation must be based on 
local custom and morality, and cannot exist in the teeth of conflicting local 
traditions and convictions, the Turkish experiment proves the contrary. If a 
small but leading intelligentsia, which is united in its purpose, introduces a 
new system of values and behaviour among a population which is little 
educated, the cleavage between law on the one side and custom, traditions, 
and morality on the other side can be overcome and the law emerges 
victorious. The problem is reduced to one of organization and education. 

This conclusion, which formed the express or implied basis of most of 
the speeches and papers submitted by the Turkish experts, impressed itself 
with considerable force upon the minds of those taking part in the conference. 
It led increasingly to an investigation of the devices, such as legislation, 
administrative acts and judicial practice, through which the process of 
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RECEPTION OF FOREIGN LAW IN TURKEY 


changing the existing social structure is carried out. It seems that a highly 
flexible system of administration and judicial practice must be developed. 
This may be contrary to the Western conception that stability and certainty 
are the first aim of the law and its administration. But it is not 
without significance that the Turkish experts insisted throughout that the 
revolution in Turkey was still a living force. The foreign legal system which 
was originally introduced in a haphazard fashion and nearly accidentally as 
a concomitant of a movement for national revival and modernization has 
itself become a symbol of the nationalist movement and of its policies. It may 
not as yet command complete observance at all times and everywhere in the 
country, but these set-backs have not produced significant express or tacit 
modifications or abrogations of the legal system itself. The foreign legal 
system which has become the law of Turkey may not command universal 
obedience, but it is not unworkable. 

An ancillary conclusion is of special interest to those experts whose back- 
ground is the Anglo-American common law. That system, which is mainly 
unwritten, is primarily intended to solve disputes, and not to enforce policies. 
Although not inferior in quality and although perhaps superior in subtlety, 
it is as such less suitable for adoption in other countries, if the adoption is 
to serve the purpose of bringing about a far-reaching social change. For this 
purpose a codified system of laws is required as the British experience in colonial 
territories confirms. 

To sum up: a Western system of law can be effectively introduced in a 
country of a different cultural background if the law is codified, if the 
government is supported by a united and well trained elite backed by an 
efficient organization, and if the administration as well as the judiciary retain 
a flexible approach based upon a thorough knowledge of the Western 
system of laws within its own setting as well as of the social reality in their 
own country. 


81 














FAR T I I 


ORGANIZATION IN THE SOCIAL SCIENCES 
NEWS AND ANNOUNCEMENTS 














Acti’ 


The 
in I 
law 
by ¢ 
objec 
the | 
law 

situa 
relig: 


justic 
the 1 
mean 
of th 
decis: 
effect 
was ¢ 





I. CURRENT STUDIES 
AND RESEARCH CENTRES 


THE RECEPTION OF WESTERN LAW IN INDIA 


Activities of the International Association of Legal Science, Barcelona, 
September 1956 


K. LipstTein 


The Meeting of the International Association of Legal Science in Barcelona 
in 1956 devoted part of its activities to the study of the reception of Western 
law in India—one of the general problems of the reception of Western law 
by countries of a different economic and social background which is a main 
object of study pursued by the association. It followed an examination, in 
the previous years, of the reception of Swiss, French, Italian and German 
law in Turkey, especially since 1926. The Turkish experiment revealed a 
situation where Western systems of law had superseded the ancient local 
religious law in all spheres of human life and activity. Such instances are 
rare, although it is possible to cite Japan as another instance of a development 
of this kind. In both cases, a codified system of law of Romano-Germanic 
origin formed the basis of the superimposed modern law. 

It appeared useful, at the second stage of the investigation, to examine 
the partial introduction of Western law in a country of a high and ancient 
civilization which was previously governed by religious law and to select 
for this purpose a country which had adopted the common law as developed 
in the Anglo-American world. Moreover, such an examination was likely 
to reveal the respective merits and disadvantages of the Continental civil 
law and of the English common law as modernizing factors in Asian and 
African countries. For these reasons Indian law was chosen as the subject 
of analysis, while Sudanese law provided a convenient check. : 

The discussions benefited greatly from the presence of two judges of the 
Indian Federal Supreme Court, the Chief Justice of the Sudan, French and 
English experts on Hindu and Muhammadan law and a French sociologist 
specializing in the study of Indian society. 


There was agreement that before the arrival of British administrators, the 
law of India was rudimentary. As in most primitive societies, justice was 
administered by the King, but since the King’s court followed his person, 
the courts could only function where the King resided. In the countryside, 
justice was administered by the village tribunals which were elected by 
the villagers themselves according to immemorial custom. They had no 
means of enforcing their decisions, but were respected and obeyed because 
of the force of local public opinion. The penalty for disobedience to thg 
decisions of the village court was social ostracism which had far-reaching 
effects. At this stage of legal development in India, law in the modern sense 
was only represented by the liability to pay certain taxes and to abstain from 
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certain acts which were contrary to the interests of the State. In general, 
the local tribunal applied local village or tribal custom as established by 
tradition and local public opinion, which also constituted the sanction 
itself. It was noted that even today tribal or village custom has survived in 
many parts of India, especially in the Punjab; however, it is now administered 
by courts proper which have the power to enforce their decisions, and not by 
elected village elders. The latter still exercise considerable influence in certain 
religious and caste disputes, and in these cases the sanction is still ostracism, 

Little change occurred during the Muslim period. Generally speaking, 
the Muslim rulers did not concern themselves with the local administration 
of justice, except where it concerned the collection of revenue and the repression 
of crimes affecting the stability of their rule. On the other hand Muslim law 
was introduced to govern Muslims in matters of marriage, succession and 
certain other fields, and some ecclesiastical courts were established. British 
penetration began during the Muslim period, but at the beginning British 
traders alone were in evidence, and they accepted and worked through the 
existing laws and institutions. When they occupied certain restricted areas, 
such as Calcutta, Bombay and Madras, the foundations of the new regime 
were laid. These areas were considered a part of England, and the High 
Courts in what came to be known as the presidency towns were regarded 
as an extension of the High Court in London. English law was applicable 
in these courts and, at first, disputes between Indians remained outside the 
jurisdiction of the European courts; but, during the latter part of the eighteenth 
century, Hindu and Muhammadan law were also applied as the personal 
law of Indian litigants in such matters as inheritance, succession and contracts. 
Thus a practice was initiated which was to guide all subsequent colonial 
legislative policy. Local law which expresses the national character was not 
to be tampered with, except for grave reasons. 

The High Court in the presidency towns operated under an English Chief 
Justice assisted by English judges. The rest of the country, where the East 
India Company exercised jurisdiction by virtue of a grant of delegation 
from the Indian sovereign, was governed as before, through local agencies, 
administered by the Governor General in Council. Here, too, Hindu and 
Muhammadan law as the personal law was applicable in questions of marriage, 
caste, inheritance and religion. As a subsidiary source, the courts were to 
apply the principles of justice, equity and good conscience—which were in 
fact treated as identical with English law, if suitable for Indian conditions. 

After some stress and strain between the Chief Justice and the Governor 
General, a hierarchy of courts was developed according to the following 
pattern. At the lowest level, the courts were staffed exclusively by Indians. 
Above them, the district courts were manned exclusively by Europeans, 
the great majority of whom were not trained lawyers. Some were army 
officers. Their knowledge of law was often rudimentary, but although their 
legal technique was unorthodox, justice was, in general, administered fairly 
and equitably. At the summit, a number of high courts exercised appellate 
jurisdiction over groups of district courts. The high court judges were 
Europeans, most of them trained lawyers, and the Chief Justice was invariably 


a qualified person. 


The Indian experts stressed that the organizational innovations introduced 
by the British colonizing power were the most important features of the 
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reception of English law in India. In particular they pointed out that the 
impact of English thought and practice exercised some of its most powerful 
beneficial effect through (a) the introduction of an independent and impartial 
judiciary and of a trained legal profession; (b) the establishment of a hierarchy 
of courts, subject to a central control; (c) the creation of successive courts 
of appeal to set aside errors in the lower courts and to assure a uniform 
application of law; (d) the administration of justice by a body of trained 
lawyers who gave decisions after hearing both sides. 

Against this background of distinctly positive conclusions, the meeting 
examined the defects inherent in the introduction of a system of courts and 
procedure fashioned on Western needs and ideals. The opinion was expressed 
that the English procedure had proved cumbersome and that the safeguard of 
numerous appeals was excessive. It was argued that the quality of laws depends 
upon the persons who administer them and. who live by them and that Indians 
tend to excessive technicality and subtlety. Thus a procedure and material 
rules which work well in England may produce delay and even frustration 
in India. The Indian judges present at the meeting denied this and asserted 
that any such faults must be found in the laws themselves. Another view 
was that a strongly centralized and hierarchical structure of courts may be 
suitable for a small country such as England, but that the needs of India, 
with its vast and scattered areas, were different. No definite conclusion was 
reached, but the fact that the Government of India has recently set up a 
committee to investigate this complex of questions indicates the practical 
importance of this study. It may be desirable to pursue this examination 
at a future meeting, if possible in co-operation with the Indian authorities 
concerned. 

In this connexion, a series of specific questions arose. It appears to be 
undisputed that the British system of courts and procedure has brought in 
its wake a considerable and persistent increase in perjury by witnesses. Witnesses 
are examined in courts which sit at places far from villages where everyone 
knows the truth and where the pressure of local public opinion can make 
itself felt. Against this it was argued that factions exist in most villages and that 
loyalty to a particular faction often overrides every other consideration. 

Excessive safeguards in favour of defaulting judgement debtors were 
cited as one of the most important grounds of the law’s delays; this defect 
is the more serious since arrest and imprisonment are not looked upon favour- 
ably by the courts, are limited in time, and since the costs are payable by 
the creditor. On the other hand, these safeguards find their justification in 
the need to protect a simple rural population, which is often illiterate, against 
exploitation. It was noted that, both in India and in the Sudan, the courts 
and the executive, respectively, retain the power to prohibit the sale of the 
debtor’s property, on the grounds that the land is agricultural or that the debtor 
belongs to a backward community or because the purchaser is an undesirable 
person. 


Effect upon indigenous law. The next problem was whether and to what extent 
the substance of the indigenous Hindu law was affected by the circumstance 
that it was administered by European tribunals. This question is of some 
importance, since the sphere in which Hindu law continues to operate includes 
marriage and inheritance. These branches of the law reflect most clearly 
the characteristics of a particular society. The problem is one of practical 
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reality since many, if not most, of the higher judicial officers were not experts 
in Hindu law. Until 1864, they were bound to rely on the advice of Indian 
experts learned in Hindu law. At the present time it is disputed whether this 
advice represented Hindu law as it was in force at the time. It has been 
asserted, mainly by sociologists rather than by lawyers, that the insistence 
of the courts upon receiving advice based upon the ancient original sources 
and commentaries, led to the application of rules which were either obsolete 
or never in force. The result, it is contended, was that the life of modern 
Hindu society was undermined or changed by the application, due to a false 
antiquarian sense, of a system of law which was never more than a fiction. 

If correct, this would mean that the policy of leaving the personal law 
of the population untouched had been perverted by the effort to preserve 
ancient Hindu law rather than to follow the vulgarized system actually 
practised at the time. However, this contention is disputed, and the discussion 
at Barcelona was unable to shed much further light on it in the absence of 
legal historians. 

There was agreement that the method of taking Hindu law from the 
answers of Pandits (local experts in Hindu law) which were based upon 
ancient Hindu laws retarded the natural growth and progress of Hindu 
society. The latter was not fundamentally static, and when the courts began, 
from 1864 onwards, to determine questions of Hindu law themselves, the new 
method led to greater elasticity of interpretation and enabled Hindu society 
to assimilate new ideas. A less critical note was struck by the French sociologist, 
Professeor Dumont, who believed that Hindu society, was an open one, 
amenable to the assimilation of ideas from outside, provided they fitted in 
with certain basic fundamentals. In his opinion, this readiness and the cautious 
and gradual introduction of changes by the British led to an easy acceptance 
of these changes. It seems indicated to reserve this question for a further 
discussion. 


Deliberate changes of Hindu law by legislation. The meeting considered to what 
extent English legal thought, reflecting Western social conditions and moral 
ideas, affected and modified those branches of law which were to remain 
untouched in principle. It was evident that a considerable body of legislation 
had been enacted which purported to affect the Hindu law of 
marriage, inheritance and the situation of women. In assessing the importance 
of this influence, the following legislative measures must be taken into account. 

The Caste Disabilities Removal Act, 1850, abolished the effects of degrada- 
tion from a caste or loss of religion in so far as these had resulted in forfeiture 
of property, of rights of succession and of the right to adopt. It introduced, 
thus, the concept of freedom of religion. The Native Converts’ Marriage 
Dissolution Act, 1866, carried this particular development a step further by 
enabling a spouse who had been converted to Christianity to obtain a divorce 
if the other spouse refused to cohabit with the converted party. This Act 
is, however, restricted to the case of conversion to Christianity alone, and did 
not open the way to freedom of religion in general in the field of Hindu 
society. The succession, both testate and intestate, of such converts, was no 
longer governed by Hindu law, but by special legislation fashioned upon 
the English example, the Indian Succession Act, 1865. The principle of 
religious and caste liberty was further extended by the Special Marriage 
Act, 1872, the Christian Marriage Act, 1872, and the Special Marriage 
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(Amendment) Act, 1923, culminating in the admission of intermarriage with 
persons belonging to another caste or to members of the Yain, Sikh or Buddhist 
faiths by a civil marriage ceremony. The Arya Marriage Validation Act 
expresses the same principle. Intermarriage between parties belonging to 
different subcastes or subdivisions of a caste received legislative approval 
by the Hindu Marriage Disabilities Removal Act. 

With the emergence of the independent State of India, more far-reaching 
legislation—the Hindu Marriages Validity Act, 1949—permitted regular 
Hindu marriages in religious form between members of different castes. The 
final step was taken by the Special Marriage Act, 1954, which gave legal 
sanction to marriages between Hindus and Muslims. 

The position of widows was improved at an early date by the Hindu Widows’ 
Remarriage Act, 1856. While the Indian Majority Act, 1875, had left the 
provisions of the personal law untouched and had thus failed to interfere 
with child marriages, the Child Marriage Restraint Act, 1929, as amended 
in 1949, laid down age limits in accordance with modern ideas, and the 
Hindu Marriages Act, 1955, completed the work of reform. It must be noted, 
however, that these Acts were only directory, inasmuch as the sanction for 
failing to comply with their provisions was only a penalty, not the invalidity 
of the marriage. A remedy comparable to that of judicial separation was first 
introduced, for the benefit of a married woman, at the end of the British 
regime, by the Hindu Married Women’s Right to Separate Residence and 
Maintenance Act, 1946. At the same time, the trend towards monogamy was 
first expressed by local legislation, i.e. by the Bombay Prevention of Hindu 
Bigamous Marriages Act, 1946, coupled with the introduction of divorce: 
Bombay Hindu Divorce Act, 1947; Madras Hindu (Polygamy Prevention and 
Divorce) Act, 1949. Finally, the entire Hindu law of marriage, nullity, separa- 
tion and divorce, was codified by the Hindu Marriage Act, 1955, which 
perpetuated the tendencies outlined above and introduced for the whole 
country a system of matrimonial law, including divorce, on Western lines. 

The financial position of married women was strengthened by the Hindu 
Women’s Rights to Property Act, 1937, amended in 1938. This legislation 
superseded the ancient right to maintenance under Hindu law by the grant 
of a proprietary interest to the Hindu widow, upon her husband’s death, 
both in his share in the joint family property and in his separate property. 
This proprietary interest was extended to agricultural land by the Bombay 
Hindu Women’s Rights to Property (Extension to Agricultural Land) Act, 
1942, and by similar legislation in the other Provinces (United Provinces, 
1942; Orissa, 1944; Madras, 1947). Naturally, this legislation changed the 
features of the Hindu joint family. At the same time its economic position was 
weakened by the legislation favouring separate property at the expense of the 
joint family property, by excluding from the latter all acquisitions made by 
a member of a joint family in virtue of his elementary, technical and scientific 
education or from any training for any trade, industry or profession. The 
admission of levy of execution into the share of a member of a joint family 
contributed to the process of eroding the power of the joint family. 

In the law of succession, also, legislation brought about extensive changes, 
but it may be questioned whether their effect upon Hindu society was as far 
reaching as that described above in the sphere of family law. The disabilities 
to succeed, arising from caste or religious differences (Caste Disabilities 
Removal Act, 1850) and from certain physical defects [Hindu Inheritance 
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(Removal of Disabilities) Act, 1928] were swept away. Hindus were enabled 
to make wills (Indian Succession Act, 1865,—1925 § 57, 58; Hindu Wills Act, 
1870) and the order of intestate succession was altered, to a certain extent, as 
regards the separate property of a male de cujus [Hindu Law of Inheritance 
(Amendment) Act, 1929]. 

These changes appear to be far-reaching, but in the course of the discussion 
the opinion was voiced strongly that the sum total of all the legislation set 
out above did not amount to a radical revision of Hindu law and thus of 
Hindu society. Such radical changes, it was asserted, were only taken in hand 
after India had become independent. 

It was asserted, further, that even in British days, such changes as were 
effected were brought about by the pressure of enlightened Indian opinion 
and that, in consequence, the reforming legislation cannot be regarded as 
legislation which was imposed upon Hindu society from without. The same 
legislation would have been passed even if a purely Indian Government had 
been in power; an Indian Government would indeed have moved more 
quickly, as in fact it did upon taking office in 1947. The British administra- 
tion moved slowly and almost reluctantly in matters which did not affect the 
stability of the country. It watched carefully whether any new measures 
might cause offence and give rise to opposition in the country. The startling 
contrast between the pace of progressive legislation in India after independence 
and before appears, therefore, to justify the criticism that the policy of the 
British administration to interfere as little as possible with the customs of the 
population in matters of personal status, family law and succession, however 
well intentioned, acted as a brake on progress and retarded a possible natural 
line of advancement and development of Hindu society. At the same time, 
it was agreed that since advanced ideas were supported by the most enlighten- 
ed sectors of Indian society only, a British administration could not hope 
to introduce really radical reforms with any prospect of immediate success, 
Even today, opposition to far-reaching social reforms cannot be completely 
disregarded by the administration, as the difficult passage of the Hindu Mar- 
riage Act, 1955, and the failure to introduce a uniform Marriage Act show. 

In the light of this experience of local resistance to reforms the question 
was examined whether the reforming legislation has effected a real change in 
the structure of the Hindu family or whether it has remained a dead letter, 
The answers which were forthcoming from the Indian experts do not permit 
the formulation of any general conclusions at this stage. It was pointed out 
that most of the legislation in matters of family law and succession is merely 
enabling. Thus the Widow’s Remarriage Act permits widows to remarry, 
but does not compel them to do so. It was admitted that the response to this 
type of legislation has been slow. It was, however, stressed by others that, 
although the response was slow in proportion to the population as a whole, 
the more advanced and educated sections of the population, who form the 
natural leaders and set the standards for the future, have made use of the 
new facilities granted to them. More generally speaking, it was pointed out 
that, in such types of legislation, there must always be a time lag between the 
enactment of a law and its effective application. 


Creation of a common lex fori. The policy of the British administration to inter- 
fere as little as possible with local law, especially in so far as it expressed the 
natural and personal characteristics of the society which it governed, did not, 
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however, relieve it of the task of far-reaching legislation and codification in 
other spheres. 

The need for a common /ex fori, which was lacking hitherto, arose especially 
in respect of such matters as were either insufficiently covered by the personal 
law, where that law was deficient, where no provision was made for groups 
which could not be subjected to Hindu and Muhammadan law as their per- 
sonal law, or where the organization of, and the administration of the law 
by, the courts was concerned. Commercial law, including contracts, nego- 
tiable instruments, partnerships and companies, transfer of land, succession 
among persons not belonging to the Hindu and Muhammadan communities, 
the Jaw of civil and criminal procedure evidence and criminal law, fall within 
the ambit of this legislative activity. The general characteristics of this legis- 
lation are three: the maintenance of order and stability, the regulation of 
commerce, and the establishment of the necessary procedure. To lawyers 
trained in systems other than the Anglo-American common law, the technique 
of codification employed by the British Administration in India will not cause 
any surprise. To common lawyers the phenomenon presents itself from a differ- 
ent angle. The common law of England, being in principle unwritten law, 
does not lend itself easily for transplantation. It is specifically lawyers’ law 
and its contents cannot easily be popularized. It requires a highly trained 
judiciary and legal profession. In India, the need for certainty, uniformity 
and simplification of the law was urgent, given the fact that the courts were 
originally staffed by men who had little legal training. This need alone 
justified codification. In addition, if the new law was to be readily available 
in outlying parts where libraries do not exist, codification was indicated. 

A study of the methods whereby in the period between 1833 and 1883 a 
vast and coherent body of commercial, procedural and criminal law was 
prepared and enacted in a codified form by a small group of highly qualified 
men in India and in England provides a fascinating insight into the admi- 
nistration of India, the quality of the administrators, the creative attitude of 
English lawyers in a period when Bentham’s works on codification were 
popular, and into the capacity of the common law of England—if stripped of 
technicalities, judicial over-refinement and of obsolete historical remnants— 
to serve as a model for other countries. Naturally, local needs and customs must 
be taken into account at the same time. 

The main work of the codifying commission is represented by the following 
codes: Civil Procedure Code, 1859-1908; Penal Code, 1860; Criminal Pro- 
cedure Code, 1861; Succession Act, 1865-1925; Contract Act, 1872; Evidence 
Act, 1872; Specific Relief Act, 1877; Negotiable Instruments Act, 1881; 
Transfer of Property Act, 1882, amended 1929; Trusts Act, 1882. A study 
of these Acts is profitable for all who are interested in observing the process 
of codification applied to a system which, however developed and technical, 
had never undergone this process before. It is of particular interest to students 
of the common law who are here confronted with a process of rationalization, 
elimination, improvement and adaptation to local needs. A characteristic 
of most of these Codes is the division into a general and a special part. In 
addition, the Penal Code, the Contract Act and the Evidence Act employ 
the technique of adding illustrations and, at times, explanations, to the text 
of individual sections. 

The Penal Code marks the beginning of the period of codifying substantive 
law. Until 1860, the criminal law administered by the courts was a mixture 
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of Muhammadan law and of a considerable body of regulations dealing mainly 
with forms of punishment, and in Bombay of Hindu law which was eventually 
codified in 1827 (Elphinstone’s Code). As is well known, Muhammadan cri- 
minal law is unsuited to modern conditions, even if it were comprehensive, 
which it is not. The new Code, according to its creators, was influenced by the 
French Code Pénal and by Livingstone’s Code for Louisiana, but it is difficult 
to discern traces of these sources in the finished product except in the matter 
of form. Instead, it comes nearest to a systematic exposition of English law, 
though some have observed a certain Scottish flavour. 

The Code did not fail to make provision for the special needs and condi- 
tions of India, i.e. the crimes peculiar to India. It paid particular regard to 
the question how to protect religious places and feelings, to repress adultery 
and bigamy within the limits set by the personal law, and to eliminate. the 
practice of sitting dharna. In some respects it improved upon English criminal 
law by excluding from the category of culpable homicide any death caused in 
connexion with the commission of an unlawful act. Again, fabricating false 
evidence was made a criminal offence, as well as defamation (which is only 
a tort in English law). 

The Code is marked by its broad-mindedness and humanity. Its technical 
arrangement has made it an acceptable basis for the administration of criminal 
law throughout the British territories overseas, where it is still administered 
bodily, as it is in India. 

Little need be said about the procedural codes which were enacted in order 
to introduce uniformity into the divergent practices of the courts in the various 
parts of India. English law is the primary basis of these codes. The Code of 
Civil Procedure is noteworthy for the fact that it suppressed the jury in civil 
cases in accordance with local conditions, and introduced the procedure of 
certiorari in respect of any judgement of a subordinate court against which 
the appeal lies, thus anticipating a modern development in England. . 

The Evidence Act introduced a specifically English branch of procedural 
law into India, modified only by the particular methods and predilections 
of its eminent draftsman. In view of the nature of this subject, which has no 
counterpart in other legal systems, the differences between the English and 
the Indian law in this matter are of little importance here. The problem is 
whether today this branch of English law is beneficial within its Indian setting. 

The Contract Act of 1872 provided a uniform basis for commercial agreements 
between members of all groups of the population. Although English law is 
clearly the principal source from which the Act is derived, the deviations are 
notable and some provisions are taken from the New York Code. These devia- 
tions are justified, in part, by the needs of the Indian community, and partly by 
the reforming zeal of the draftsmen. While little importance need be attached 
to the new formulation of the rules of offer and acceptance, the changes 
in the definition of consideration (which may be part, in certain circumstances, 
or may move from a third person or may consist in a lesser sum in lieu of an 
outstanding bigger sum), in the treatment of contracts under seal and in 
declaring all contracts with minors to be void, are important, if only from a 
technical point of view. The treatment of duress, maintenance and champerty 
and of agreements in restraint of trade is adapted to Indian needs. Other 
important provisions concerning damages and impossibility partly reflect the 
personal approach of the draftsman; partly they can be regarded as objec- 
tive attempts to avoid technicalities. 
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The law of torts, which is closely related to the law of contract, was never 
introduced into India as a codified system, although a draft was prepared 
in the 1870’s. No clear-cut explanation of this phenomenon was forthcoming, 
but it would appear that some of the functions of the law of torts in England 
are fulfilled, in India, by the law of crime. This phenomenon, which has its 
counterpart in continental Europe, is prompted, in part, by the poverty of 
claimants and defendants alike in India. Nevertheless, the need for a law 
of torts does exist in India, and the English common law of torts has been 
applied almost wholesale. In some respects, the courts in India have diverged 
from them, but in so doing they have at times anticipated a similar development 
in England (contributory negligence, contribution between joint tortfeasors), 
others have been modified by Indian legislation (liability of the Government 
in tort; liability for wrongful death; slander). This experience indicates that 
an uncodified system of laws, such as the English common law, can be taken 
over almost as a whole and applied without. codification. The success is due 
to the fact that judges who have been brought up on the English system 
naturally turn to that law for guidance and that the law of torts is comparatively 
unimportant in Indian society. 

To. the lawyer, one of the most striking instances of the introduction of 
English law in a country of a different social background is the adoption 
and: adaptation of the English Jaw of property. On analysis it seems that to a 
great extent only the terminology of English land law was received, but not 
English land law itself. Rules concerning conditions restraining alienation, 
future estates, perpetuities and accumulations, transfers in fraud of creditors 
and the doctrine of part performance are technical and are not peculiar, in 
substance, to English land law. It must be admitted, however, that the special 
character of English land law has stimulated the growth of such rules. It is 
well to remember, however, that a Hindu cannot create estates unknown to 
Hindu law. 

Within the framework of these general observations it must be noted that 
legislation (Land Transfer Act, 1882, Succession Act, 1865-1925) has modified 
both Hindu and English law. Thus gifts to unborn persons were introduced 
into Hindu law, and the English rules as to class gifts were modified, in so 
far as Hindus are concerned, for reasons arising out of the structure of the 
Hindu family. The English perpetuity rule has been modified. On the other 
hand, the creation of executory interests divesting absolute owners of their 
property upon the occurrence of some event does not fit in well with a system 
of law which ignores trusts and equitable interests. Similarly the doctrine 
of part performance has made a belated and unexpected appearance. It is 
unnecessary here to do more than to point to the adaptation of individual 
institutions of the law of property. Thus in the absence of dual ownership, 
estate contracts have not the same function as in English law, but the same 
result is reached by the creation of a statutory obligation under the Trusts 
Act. Wide divergencies from English law arise in the law of mortgages. As 
regards tacking, § 79 of the Land Transfer Act anticipates § 94(2) of the English 
Law of Property Act, 1925. A number of peculiarities in the law of leases 
(other than agricultural leases) and in respect of joint tenancies are too technical 
to be mentioned here. 

The Succession Act provides 2 common /ex fori for all those who are not 
governed by Hindu and Muhammadan law (except as regards wills or where 
a Hindu severs his ties with the joint family by concluding a marriage under 
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the Special Marriage Act). Here again, English law was stripped of techni- 
calities, such as the distinction between realty and personalty. The result 
was a law of succession which originated in English law but went far beyond 
English law as it then stood. 

It is clear that in a legal system which does not distinguish between legal 
and equitable rights, implying a concept of divided ownership, a law of 
trusts in the English sense has no place. On the other hand, the advantages 
of the trust as regards the rights and duties resulting therefrom have become 
recognized in many parts of the world. Moreover, duties arising from good 
faith are a universal phenomenon. It is, therefore, not surprising that in India, 
too, the law of trusts has been received, if only in a technical form adapted 
to a system of undivided ownership. This was achieved by the method of 
giving the rights and duties of trustees a statutory form. Difficulties appear 
to have arisen only where local religious customs clashed with the respective 
rules of English law. The Trust Act wisely excluded from its operation all 
religious trusts, such as wakfs, but the English rules relating to charitable 
trusts do not appear to fit in with the broader concept of charity in Hindu 
law. It will be interesting to see how Indian courts employ their new freedom 
to disregard the decisions of the Privy Council which were formerly binding 
upon them. 

One of the principal problems which faced the Barcelona meeting concerned 
the effect of the codification and imposition of English law in India in super- 
seding local law and custom and of providing a common lex fori. No entirely 
satisfactory conclusions were reached, since the conference did not find 
sufficient time to study this intricate matter in detail. The Indian experts 
were of the opinion that, however extensive in its sweep, this reception of 
Western law did not touch Indian society, since it was essentially technical, 
dealing with commerce, the transfer of property (as distinct from the institution 
of family and separate property), with procedure and the maintenance of 
public order. The experts were agreed that a reception of such a character 
is not to be regarded as an imposition of law. It constituted an immeasurable 
improvement upon the haphazard and antiquated methods which were 
formerly in force and was inherently beneficial. Even at the present time, 
nothing indicates a desire to change this system in any of its essentials. 

These conclusions coincide to a remarkable degree with those reached 
previously in respect of the reception of Western law in Turkey. As long 
as the alien system does not interfere with marriage, the family and succession, 
and confines itself to commerce and procedure, its introduction does not 
meet with obstacles and may even be welcomed as beneficial. The welcome 
comes from the small circle of persons who are directly concerned: the great 
mass of the population knows this part of the law only by repute as a remote 
institution. Nevertheless, the investigation cannot end there. Those concerned 
with legislative and administrative tasks must examine also to what extent 
technical rules, however beneficial, have been difficult to operate in new 
surroundings, and the Barcelona Conference did not broach this question. 
It must therefore stand over for another meeting. 


The influence of Western law upon constitutional law and theory. In the course of the 
proceedings, the view was expressed again and again that the greatest impact 
of the introduction of Western law and Western judicial organization was 
in the sphere of general principles of constitutional government. The respect 
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for the Rule of Law as manifested in a stabilized and uniform system of rules, 
administered by a fearless, independent and impartial judiciary was the 
most important and the most beneficial heritage of the British period. Today, 
the basic elements of the Rule of Law are enshrined in the chapter on 
Fundamental Rights in the Indian Constitution. Freedom of speech, of the 
press, of the right to meet and to any religious faith, the right to question 
the acts of the Government and its officers, and even of the competence of 
Parliament to legislate, are all enshrined in the Constitution, as well as the 
right to freedom from unlawful arrest and to equal protection by the law. 
In recent times, the influence of American Constitutional Law and of American 
political thought is making itself felt increasingly ; but this problem is postponed 
for discussion at another meeting. 


CONCLUSIONS 


In view of the preceding observations, any conclusions must remain tentative. 
Nevertheless it may be possible to summarize the general trend of the discussions 
in these propositions: 

1. The principal contribution of British rule in India was the establishment 
of a system of courts staffed by an independent and impartial judiciary. 

2, The main influence of Western law made itself felt in the field of commercial 
law, procedure and criminal law. 

3. British legislation was slow to adapt Hindu law to modern conditions, 
having regard to the reluctance of the British authorities to interfere in 
matters of personal law. Thus the respect for the customs and feelings of 
the population may well have retarded development in India. 

4. The greated single benefit of the introduction of English legal ideas was 
the establishment of the ‘Rule of Law’. 

5. It is unlikely that the legal system introduced during the British period 
will be discarded in the foreseeable future, since it well serves the needs 
of Indian society. 


THE INSTITUTE OF COMMUNITY STUDIES 


Oxford House, Bethnal Green, London, E.2 


The institute was founded in 1954 to carry out sociological research on kinship 
and family, under the chairmanship of Richard Titmuss, Professor of Social 
Administration in the University of London. The Director of the Institute is 
Dr. Michael Young. 

The institute believes that the promotion of the study of contemporary 
institutions is not only of practical value to the improvement of social policy 
but contributes to the development of the empirical social sciences in Great 
Britain. It was decided to make the study of family and kinship relationships 
in East London the starting point of the institute’s field of investigations, as 
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the family is a major institutional factor which has been neglected in recent 

sociological (as distinct from psychological) research. 

The programme of the Institute is divided into three phases. Most of the 
research scheduled for the first two years is being done in the London borough 
of Bethnal Green which is believed to be reasonably typical of metropolitan 
areas inhabited by manual workers. The programme includes the following 
projects: ; 
1. In order to provide a satisfactory source from which particular sections 

of the population can be drawn for the intensive studies which it regards 

as its proper task, the institute has undertaken a basic family survey of 
Bethnal Green. 

2. A series of more intensive interviews of married couples with young 
children has been concluded in Bethnal Green and on a housing estate to 
which many people from the borough have migrated. The kinship relation. 
ships of this group are in the process of detailed analysis and it is hoped 
to publish the evidence in the near future. 

3. A parallel study of the family relationships of a group of old-age pensioner 
in the borough has also been undertaken and the report on this study js 
also nearing completion. In both these studies the emphasis has been 
on. family relationships in the context of government policies of social 
welfare and the other social institutions of which those interviewed were 
members. 

The institute plans to develop its study of kinship by the investigation of how 

this influences the overcoming of social breakdowns such as bereavement, 

and an investigation into social status, social mobility and the kinship system. 

The studies in East London will be followed by similar investigations in other 

communities in Britain. 

The work of the institute has been supported by the Nuffield Foundation, 
the Ford Foundation and the Elmgrant Trust. 


THE INSTITUTE OF SOCIOLOGY OF THE NATIONAL 
UNIVERSITY OF GRONINGEN 


Oude Boteringestraat 44 


Like the other university institutes of sociology in the Netherlands, the Gro- 
ningen Institute of Sociology, directed by Professor Dr. P. J. Bouman, is 
primarily concerned with educational work. In instructing students in the 
social sciences, it gives them the opportunity of acquiring experience in the 
practice of social research. 

The institute initiates tasks which are fulfilled by (a) the permanent scientific 
staff (the director, who is a professor of university rank; a lecturer on 
the methodology of social research; and three scientific collaborators); 
(b) enrolled students. 

The subjects primarily studied, in relation to the environment of the uni- 
versity, are: problems of town and country; the industrialization of agricul- 
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ecent § tural areas; and practical sociology, in the professional sphere, in Groningen 
and the neighbouring towns. Most of the results of the research are set down 
of the F in reports which are not intended for publication. A study by J. A. Buurma 
‘ough fF on the staff of two Groningen tobacco factories has already appeared.! 
plitan Other subjects of reports are: Neglected youth in unorganized groups of 

wing F young workers in Groningen, Leeuwarden, etc.; The social consequences of 

the floods in the south-west of the Netherlands in 1953; The town of Delfzijl 

‘tions | as a future centre of industry. 

zards A comprehensive report is now being prepared on the hesitancies or 

ey of § reservations of the population in East Groningen in regard to industrial work. 

A separate section of the institute is concerned with publicity. Publications 

oung — in this connexion include a number of studies regarding the radio, television, 

te to f and the influence of the provincial press; these are signed by their authors 

tion. F (Dr. K. van Dijk, Dr. H. J. Prakke). The same applies io a study by Dr. J. Have- 
oped § man (head of section at the institute), entitled De ongeschoolde arbeider (The 
unskilled worker) (Van Gorcum, Assen, 1952). 
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at THE LAW INSTITUTE OF THE CZECHOSLOVAK 
i ACADEMY OF SCIENCES 


ent, 
fem, Bia 
thes 57, Opletalova, Prague, 3 - Nové Mesto 


El The Law Institute of the Czechoslovak Academy of Sciences comprises four 


sections: 

The first section deals with questions relating to the history of the Czecho- 
slovak State and its law; it is at present concentrating on the period between 
the two world wars and on the history of the Czechoslovak State and its law 
in the Hussite period (fifteenth century). 

AL The second section is concerned with problems relating to the theory of 
the State and of law, and to the existing branches of Czechoslovak law. It 
is at present mainly concerned with questions of the socialist rule of law (in 
the theory of the State and of law), problems concerning the obligations 
created (in civil law) by the implementation of the national economic 
development plan, and questions relating to the law governing unified farm 
co-operatives (farm co-operatives law). 

The third section deals with problems of international law; its main task 
he | at Present is to study questions of international law relating to the peaceful 
he f coexistence of various countries and to the settlement of international 

differences. A scientific system of international law (in two volumes) is 
fr being prepared. 
The fourth section is responsible for the study of Soviet law and the law 
): of the People’s Democracies. At present, it is dealing with the history of the 
Soviet State and Soviet constitutional law. 


1. J. A. Buurma, Het personeel van Th. Niemeyer N. V. en de N. V. Tabaksfabriek F. Lieftinck, J. B. Wolters, 
Groningen, 1948. 
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The main publication being prepared by the Law Institute of the Czecho- 
slovak Academy of Sciences, which will be issued before the end of the present 
year, is an important work on civil law, dealing with the obligations created 


by the implementation of the national economic development plan and parti- 


cularly with the contracts concluded by socialist organizations, especially 
national undertakings. 
The Director of the institute is Dr. Viktor Knapp, professor of Civil Law 


at the Faculty of Law of the Charles University, corresponding member of 


the Czechoslovak Academy of Sciences. 


THE INSTITUT D’OBSERVATION 
ECONOMIQUE 


2, rue des Ciseaux, Paris-6¢ 


The Institut d’Observation Economique, which is a private organization, 
was established in 1948 to study the various aspects of French economy. 

.In addition to general economic research, it prepares original statistics, 
particularly on the evolution of the cost of living and prices in France, salaries, 
industrial output, transport, etc. 

It undertakes all economic, social and financial inquiries, studies of markets 
and statistical and bibliographical research. It publishes the results of its 
studies and research in two monthly reviews, Observation économique and its 
supplement Les cahiers économiques; and also, from time to time, in the form of 
monographs on specific subjects. 


THE NARINGSOKONOMISK FORSKNINGSINSTITUTI 


Radhusgt. 25, Oslo 


The Economic Research Institute was established in 1947 by the following 
six industrial organizations: Den Norske Bankforening (Norwegian Banker 
Association), Norges Handelsstands Forbund (Federation of Norwegian 
Commercial Associations), Norges Handverkerforbund (Norwegian Handi- 
craft Association), Norges Industriforbund (Federation of Norwegian Indus- 
tries), Norges Rederforbund (Norwegian Shipowners Association) and Norske 
Forsikringsselskapers Forbund (Association of Norwegian Insurance 
Companies). 

The need for such an institute was partly because of the increasingly com- 
prehensive interferences of the Government in private industrial and commer- 
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cial life. This development induced industrial organizations to a greater extent 

than previously to employ economists, and it has affected the aims and tasks 

which the Economic Research Institute has in view. According to the statutes 
of the institute, its tasks are: 

To carry on political and economic studies for industrial and commercial 

organizations and individual enterprises with a view to elucidating 

scientifically the forces and factors in private industrial life and their 
significance for the economy of the community. 

. To observe developments at home and abroad by compiling and analysing 
statistics and registering events, when necessary in co-operation with the 
industrial organizations. 

3. When commissioned, to give reports on the influence which the state of 
the market, political events and administrative plans and precautions, 
have on the conditions and prospects for industry. 

. To assist industrial organizations with regard to statistical and economic 
questions. The institute can also undertake consultative commissions for 
enterprises and organizations with the consent of the member organizations. 

5. To publish results of investigations, papers and treatises. 

The aim of the institute is, first and foremost, to carry on research work—to 

submit the problems taken up to scientific deliberation. At several meetings 

of the board the scientific character of the institute has been emphasized. 

At the same time it renders assistance of more direct and practical importance 

to industrial organizations and enterprises, but in such cases also there is 

always objective investigation. The institute investigates and draws attention 
to economic relations, and helps to create a theoretical and experimental 
basis for a more accurate estimate of different economic systems. 

The institute has now been at work for more than eight years. It has, 
partly on its own initiative, partly at the request of industrial organizations 
and others, taken up for discussion a number of important political economic 
questions. Though it is primarily an investigation and research office for 
industrial organizations, most of its major studies of general interest have 
been published in @konomi—go publications in all. 

An important task of the institute has been to work out post-war surveys 
of industrial and economic policy in Norway, and to investigate the effects. 
Surveys have been published on agriculture, forestry, fishery, industry, trade 
and currency, housing, transport, price and subsidies. Money and finance 
policy have been dealt with in several treatises. 

In the above-mentioned fields, @konomi has taken the character of a 
recognized reference work used not least by those studying economics at the 
University of Oslo and students at the Commercial High School in 
Bergen. 

As index calculations have gradually come to play a considerable role as 
an aid to economic policy and in economic analysis, the institute has checked 
and analysed Norwegian economic index series. As a link in the task to 
investigate the theoretical basis on which the post-war economic policy rests, 
it has published a treatise on Keynes’ gencral theory. 

The institute has further been much occupied with taxation questions, and 
has studied the whole tax system in Norway. It acts as a central institute for 
industrial organizations and throws light on economic effects of taxes and 
changes in taxation. As a link in this work, the institute has published a report 
on the effects of taxation policy on economic activity, and papers concerning 
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the taxation of limited companies, co-operative companies, and the taxation 
of private income. 

Besides the fields already mentioned, the institute has dealt with a number 
of current industrial and political-economic questions. Thus, the national 
budgets are subjected to critical examinations; there have been treatises on 
devaluation, on the low-rate interest problem, saving, etc. The reports are 
printed in @Okonomi. The industrial organizations that have established the 
institute have not taken any standpoint to the contents. The institute works 
on an independent basis. 

The institute is often consulted by industrial organizations and others, 
and furnishes a number of written notes, deliberations and information on 
the statistical-economic field, which are not published. 

With regard to the institute’s organization, the Council is its highest 
authority, composed of three members from each of the six organizations, in 
all 18. Each organization has appointed one of the three Council members 
to the Working Committee, which thus consists of six members. The Working 
Committee engages consultants (scientific), office staff, fixes salaries and 
wages, issues instructions and allots duties, decides what commissions the 
institute shall undertake, supervises the work of the institute and prepares the 
questions to be dealt with by the Council. 

The Council fixes the budget, and has charge of the funds of the institute. 

Chairman of the Council: S. A. Solberg; Chairman of the Working Com- 
mittee: Holger Koefoed; Manager of the institute: Morten Tuveng. 
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II. REVIEWS OF DOCUMENTS 
AND PUBLICATIONS 
OF THE UNITED NATIONS 
AND SPECIALIZED AGENCIES' 


UNITED NATIONS 


GENERAL ASSEMBLY 


WORK OF THE UNITED NATIONS 


Annual report of the Secretary-General on the work of the Organization. July 1956, 118 pp., 
printed, $1.25. A/3137. 

(Ej. Sc. Dp. Org.] ? This annual report of the Secretary-General covers the period from 
16 June 1955 to 15 June 1956. It contains a review of the work of the United Nations 
in all fields: political and security questions, economic and social questions, technical 
assistance programmes, assistance to children and refugees, Trust and Non-Self- 
Governing Territories, and legal and administrative questions. An account of the 
part played by the Organization in world affairs this year is given in the form of an 
addendum to the annual report. 


Budget estimates for the financial year 1957 and information annex. July 1956, 105 pp., printed, 
$1.25. A/3126. 

(St. Org.] Detailed and annotated budget estimates for the various departments and 

organs of the United Nations and also for the International Court of Justice. 


ACTIVITIES OF THE ECONOMIC AND SOCIAL COUNCIL 


Report of the Economic and Social Council covering the period from 6 August 1955 to 9 August 

1956. September 1956, 98 pp., printed, $1.25. A/3154. 
[Ej. Sc. St. Org. Dp.] The report contains an account of the Council’s work in the differ- 
ent fields within its competence, including: the world economic situation and ques- 
tions relating to international exchanges and payments; the economic development of 
underdeveloped countries; regional economic activities; social questions and human 
rights; and co-ordination of the work of the United Nations and Specialized Agencies 
in the economic and social fields. Mention should also be made of the statistical work 
undertaken by the Council. 


Work programmes and costs of the economic and social activities of the United Nations. 18 June 


1956, 44 pp. E/2goo. 
[Org. Sc.] Contains a detailed list of the United Nations work programmes for 1956- 


1, As a rule, no mention is made of publications and documents which are issued more or less automatically— 
regular administrative reports, minutes of meetings, etc. Free translations have been given of the titles of 
some publications and documents which we were unable to obtain in time in English. 

2. For explanation of abbreviations see page 119. 
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57 in the following fields: economic questions, statistics, social questions, human rights, 
transport and communications, narcotic drugs, regional activities in Asia and the Far 
East, Latin America and Europe, technical assistance, and refugees. 


INTERNATIONAL LAW 


Report of the International Law Commission on its eighth session. September 1956, 48 pp., 
printed, $0.50. A/3159. 

[Sc. Org.] The main subject considered by the Commission at its eighth session was 

maritime law. The report contains the text of articles relating to maritime law adopted 

during the session, together with comments by the Commission. 


TRUST TERRITORIES 


Report of the Trusteeship Council covering the period from 23 July 1955 to 14 August 1956. 
September 1956, 364 pp., printed, $3.50. A/3170. 

[Sc. Ej. St. Dp. Org.] Summary of the Council’s activities: consideration of the annual 
reports of the Administering Authorities, examination of petitions from Trust Terri- 
tories, visiting missions, special questions (particularly the problem of the unification 
of Togoland). The second part of the report contains a detailed account of political, 
economic, social and cultural conditions in each Trust Territory. The third part gives 
some information on the stages through which each Territory is expected to pass in 
attaining to independence. Ten maps annexed. 


South West Africa 


Report of the Committee on South West Africa to the General Assembly, August 1956, 35 pp. 
printed, $0.30. A/3151. 

[Ej. Sc. Org.] Work of the Committee from 16 February to 12 July 1956 and various 

memoranda on conditions in the Territory during that period; correspondence with 

the Government of the Union of South Africa, comments by the Committee on political, 

economic and social conditions in the territory, communications and petitions. 


NON-SELF-GOVERNING TERRITORIES 


Report of the Committee on Information from Non-Self-Governing Territories. June 1956 
24 pp., printed, $0.25. A/3127. 

[Ej. Sc. Org. Dp.] Summary of the proceedings of the Committee’s seventh session 

(27 April-22 May 1956) and review of present conditions and the development of 

education in the Non-Self-Governing Territories. Annex containing a list of 11 reports 

published by the United Nations on educational conditions in the Non-Self-Governing 

Territories. 


Offers of study and training facilities under resolution 845 (IX) of 22 November 1954. 10 August 
1956, 12 pp. A/3165. 

[Ej. Sc. Dp.] At its ninth session, the Assembly invited Member States to make generous 
offers of study and training facilities to students from the Non-Self-Governing Terri- 
tories. A first report, published under reference number A/2937 and Addenda, contains 
an analysis of offers received up to August 1955 and shows how they have been followed 
up. Since then, nine governments have made further offers: the above document 
gives basic information on this subject. 


Caribbean 


Caribbean Territories. Summary of information on the Windward Islands. 12 July 1956. 21 pp. 
A/g111/Add.2. 
[Sc. St. Ej.] This document is one of a series of annual reports submitted to the United 
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REVIEWS OF DOCUMENTS AND PUBLICATIONS 


Nations by the Administering Authorities of the Non-Self-Governing Territories. It 
contains, for 1954, the principal data on the people of the Windward Islands and their 
economic and social conditions. Statistics. 


Togoland 


Special report of the Trusteeship Council. 22 August 1956, 18 pp. A/3169. 

(Ej. Sc.] This report is divided into two main parts: (a) review of the political situation 
in Togoland under British administration and results of the plebiscite of g May 1956; 
attitude of the Trusteeship Council; (b) review of the situation in Togoland under 
French administration; respective attitudes of the Administering Authority and the 
Trusteeship Council. Annex containing a memorandum addressed to the United 
Nations by the French Government on the organization of a referendum, in French 
Togoland, on the status of the Territory. 


Report of the United Nations Plebiscite Commissioner for the Trust Territory of Togoland under 
British Administration. 5 September 1956, 470 pp. A/3173. 

(Ej. Sc.] Detailed account of the way in which the plebiscite of g May 1956 was conduc- 
ted in Togoland under British administration: basis and nature of the plebiscite; 
assistance of the United Nations in conducting the plebiscite; relations with the Admi- 
nistering Authority; political aspects of the plebiscite; the territory which was the 
subject of the plebiscite (with maps) ; organization of the plebiscite and how it worked; 
complaints. A 126-page Addendum (A/3173/Add.1) contains a collection of numerous 
documents relating to the plebiscite: legal clauses, copies of the forms used by the 
plebiscite administrator, photographs of the posters and public notices issued by the 
plebiscite administrator and political parties, and reproductions of faked documents 
(fakes used for propaganda purposes). 


Report by the plebiscite administrator on the plebiscite held in Togoland under United Kingdom 
administration on 9 May 1956. 6 July 1956, 23 pp. T/1269. 
(Ej. Sc.] Brief account of the organization of the plebiscite of g May 1956. 


ECONOMIC DEVELOPMENT 


Comments of governments on the establishment, role, structure and operations of a special United 
Nations fund for economic development, submitted in accordance with General Assembly 
resolution 923 (X). 23 April 1956, 71 pp. A/AC.83/L.1. 

[Sc. Dp.] At its tenth session, the Assembly requested the governments of Member 

States to express their opinion, from the economic as well as the technical point of view, 

on the proposed establishment of a special fund for economic development, and to 

submit proposals to it on this subject. The present document contains the replies of 

19 countries. The replies of other countries have been published, as soon as received, 

in the form of Addenda (A/AC/83/L.1/Add.1-13). 


THE RACIAL CONFLICT IN THE UNION OF SOUTH AFRICA 


{Ej. Sc.] At its tenth session, the General Assembly resumed its consideration of the 
question of the ‘Treatment of people of Indian origin in the Union of South Africa’ 
and adopted a resolution urging the governments concerned to enter into negotiations 
with a view to settling the problem. In pursuance of this resolution, the Governments 
of India and Pakistan wrote to the Government of the Union of South Africa 
inviting it to enter into negotiations; these invitations were, however, rejected. 
The documents listed below contain the text of the letters of the Indian and 
Pakistani Governments and the reply of the South African Government, together 
with the text of the item which India has proposed to insert in the agenda of the 
Assembly’s eleventh session, as a result of the refusal of the Union of South Africa 


to negotiate. 
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Treatment of people of Indian origin in the Union of South Africa; report of the Government of 
India. 11 September 1956, 6 pp. A/3186. 

Treatment of people of Indian origin in the Union of South Africa: report of the Government ij 
Pakistan. 12 September 1956, 7 pp. A/3188. 

The question of race conflict in South Africa resulting from the policies of ‘apartheid’ of the Goven. 
ment of the Union of South Africa. 13 September 1956, 3 pp. A/3190. 


KOREA 


Report of the Agent General of the United Nations Korean Reconstruction Agency for the peviai 
from 1 July 1955 to 30 June 1956. October 1956, 34 pp., printed, $0.30. A/3195. 
[Org. Ej. St. Sc.] Results achieved in the field of reconstruction and rehabilitation; 
present economic and social conditions in the Republic of Korea; organization and 
work of the Agency. Map. 


Report of the United Nations Commission for the unification and rehabilitation of Korea. Septem. 
ber 1956, 16 pp., printed, $0.15. A/3172. 

[Ej. Org. Sc.] Review of the Korean question; brief description of the political situation 

in the Republic cf Korea; economic conditions and progress of reconstruction in the 

Republic of Korea. 


REFUGEES 


Report of the United Nations High Commissioner for Refugees. September 1956, 70 pp., 
printed, $0.70. A/3123/Rev.1. 

[Org. Ej.] Report on international activities affecting refugees from May 1955 to May 

1956, followed by a brief account of the operation of the United Nations Refugee 

Fund. Annex containing the reports of the Fund’s Executive Committee on its second 

and third sessions. 


Summary of report on refugee housing in Austria. 18 May 1956, 8 pp. A/AC.79/31/Add.1 
[Ej. Sc. St. Org.] This summary contains basic data on the number of refugees, housing 
conditions in Austria and UNREF’s housing programme, together with the principal 
recommendations in the report. 


ECONOMIC AND SOCIAL COUNCIL 


STATISTICS 


Report of the Statistical Commission on its ninth session (April-May 1956). May 1956, 30 pp. 
printed, $0.25. E/2876. 

[St. Org. Ej.] Development of international statistics, distribution statistics, definition 
and evaluation of standards and levels of living, population statistics, and national 
accountancy. The report contains a summary of the Commission’s work, its future 
programme with items arranged in order of priority, the draft resolutions submitted 
to the Economic and Social Council and, as an annex, a special programme concerning 
distribution statistics. 


POPULATION 


Proceedings of the World Population Conference, 1954. Papers. Vol. 1. April 1956, 1040 pp., 
printed, $1.50. E/CONF.13/413. 

[Sc. St. Ej. Dp.] This is the first of seven volumes in which the United Nations is to 

publish the papers submitted to the World Population Conference, held in Rome from 

31 August to 10 September 1954. These papers have already been published separately 

under reference number E/CONF.13/1-411. 


‘104 





Volum 
meetings 
English 

For a 
reference 


HUMAN R 


Report of 

$0.25. 
(Sc. Org 
second sé 
the Com 
on certai 
or exile. 
Council. 


FORCED I 


(Ej. Se.) 
prepared 
of ILO, t 
tions on 
below co 
ment’s r 
served as 


Comments 
Portug 
E/281 

Reply rec 
1956, 


STATUS O 


Report on 
1956, 
{Ej. Se. 
compreh 
countries 
rights to 
nized; e 
women | 
containi: 


ACTIVITT 


[Ej. Sc. | 
to Septe 
and wor 
of its act 

The f 
General I 
Program 
Programr 
Programr 


322/A 


ment of 


nent of 


BS > 
xOVETN- 


pe 7 tod 
5. 
ation: 


n and 


ptem- 


lation 
n the 


PP., 


May 
fugee 
cond 


dd. 
ising 
cipal 


) pp: 


ition 
onal 
ture 
tted 
ning 


s to 








REVIEWS OF DOCUMENTS AND PUBLICATIONS 


Volume I contains the papers submitted by delegates at five of the Conference’s 
meetings. Each paper, given in the original language, is followed by a brief summary in 
English and French. 

For a summary of the Conference’s discussions and the list of those taking part.. 
reference should be made to the General Report (E/CONF.13(412). 


HUMAN RIGHTS 


Report of the twelfth session of the Commission on Human Rights. April 1956, 28 pp., printed, 
$0.25. E/2844. 

(Sc. Org. Ej.] Report prepared by the Commission on Human Rights for the twenty- 
second session of the Economic and Social Council. Contains a summary of the work of 
the Commission; the latter decided, in particular, to prepare annual reports and studies 
on certain special rights, e.g., the right not to be subjected to arbitrary arrest, detention 
or exile. Annex containing draft resolutions presented to the Economic and Social 
Council. 


FORCED LABOUR 


{Ej. Sc.] Following the publication in December 1955 of a report on forced labour 
prepared by the Secretary-General of the United Nations and the Director-General 
of ILO, the United Nations requested the various governments to forward their observa- 
tions on the information contained therein. The first of the two documents listed 
below contains the reply of the Government of Portugal; the second gives that Govern- 
ment’s reply to the questionnaire of the Ad hoc Committee on Forced Labour which 
served as a basis for the report. 


Comments of the Portuguese Permanent Mission to the United Nations on the conclusions regarding 
Portugal in the report of the Ad hoc Committee on Forced Labour. 26 April 1956, 9 pp- 
E/2815/Add.5. 

Reply received from the Government of Portugal to the questionnaire on forced labour. 27 April 
1956, 9 pp. E/AC.36/11/Add.26. 


STATUS OF WOMEN 


Report on the tenth session of the Commission on the Status of Women (March 1956). 13 April 
1956, 21 pp., printed, $0.25. E/2850. 

{Ej. Sc. Org.] In accordance with its annual practice, the Commission carried out a 
comprehensive review of the development of the status of women in the different 
countries. The following were the main questions debated: granting of all political 
tights to women and effective exercise of those rights in countries where they are recog- 
nized; educational discrimination based on sex; equal pay for equal work; access of 
women to the various trades and professions; nationality of married women. Annex 
containing draft resolutions submitted to the Economic and Social Council. 


ACTIVITIES OF UNICEF 


[Ej. Sc. St. Dp. Org.] The Executive Director’s report, covering the period from March 
to September 1956, consists of seven documents, the first dealing with the situation 
and work of the Organization as a whole and the others relating to particular aspects 
of its activity. 

The following is a list of the most recent documents issued as part of the report: 
General Progress Report of the Executive Director. 1 October 1956, 30 pp. E/ICEF/322. 
Programme developments in Africa. 24 September 1956, 31 pp. E/ICEF/322/Add.2. 
Programme developments in Asia. 4. September 1956, 62 pp. E/ICEF/322/Add.3. 
Programme developments in the Eastern Mediterranean. 28 September 1956, 45 pp. E/ICEF 

322/Add.4. 
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Programme developments in Europe. 20 September 1956, 19 pp. E/ICEF/322/Add.5. 
Programme developments in the Americas. 24. September 1956, 61 pp. E/ICEF/322/Add.6, 


UNICEF programme allocations by country and type from inception through June 1956, 
11 September 1956, 30 pp. E/ICEF/L.g19. 

[Sc. St. Dp.] Tables showing the distribution, by country and programme, of the value 

of goods allocated by Unicef up to June 1956. The divisions of the tables correspond 

to the various geographical regions. 

UNICEF Compendium. Vol. V1/1956-57. 1956, 27 pp., printed, $0.50. 1956.1.5. 

[Ej. Sc. St. Dp. Org.] Every two years, Unicef publishes a compendium on its historical 

background, development, aims and activities. Like the previous issues, Volume \V| 

contains an introduction explaining what Unicef is and describing different types of 

programmes under way in Africa, Asia, Europe, Latin America and the Near Eazst. 

Numerous illustrations, charts and statistics. 


EUROPEAN ECONOMIC QUESTIONS 


Economic Commission for Europe. Annual Report. 23 April 1956, 59 pp., printed, $0.60, 
E/2868. 

{Sc. Org.] Report prepared by the Economic Commission for Europe for the twenty- 

second session of the Economic and Social Council. It bears on the Commission’: 

activities from 30 March 1955 to 21 April 1956; its main features are a survey of the 

Commission’s eleventh session, and the text of its programme of work for 1956-57. 


FLOW OF CAPITAL 


Financing of Economic Development: The international flow of private capital, 1953-1955. 
21 June 1956, 99 pp. E/2go1. 

[Sc. St. Ej. Dp.] Study of the flow of capital in recent years; analysis of the recent 
development of capital export (particularly in the United Kingdom and the United 
States of America), taxation and other measures affecting foreign private capital 
adopted by various countries, State intervention in the field of capital import in Latin 
America, Asia and the Far East, the Middle East and Africa and Western Europe. 
For purposes of comparison, the report also gives data on the investment of publi 
funds abroad. Fourteen statistical tables. 


MECHANIZATION OF AGRICULTURE 


[Sc. Pr. Dp.] Under this heading, the working party on the mechanization of agriculture, 
set up by the Economic Commission for Europe, has begun to publish a series of reports, 
each dealing with a particular aspect of the utilization of modern techniques in 
agriculture. These reports are based on the replies of various countries to the working 
party’s questionnaires, the documentation collected by the working party and the 
statements made during the debates; they are all technical studies on the methods 
used in the different countries. The four reports listed below have already been published; 
five are being prepared and a dozen others will be drawn up during 1957 and 1958. 
Methods of green fodder conservation. June 1956, 65 pp., printed, $0.30. E/ECE/254. 
Harvesting and conservation of maize stalks for forage. June 1956, 20 pp., printed, $0.15. 
E/ECE/255. 
The ‘yard and parlour’ system in milk production in the United Kingdom. June 1956, 9 pp., 
printed, $0.10. E/ECE/256. 
Rice harvesting. June 1956, 17 pp., printed, $0.15. E/ECE/257. 


STEEL 


The European steel market in 1955. June 1956, 133 pp., printed, $0.80. E/ECE/239. 
[St. Sc. Dp. Ej.] Third annual study of the European steel market published by the 
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REVIEWS OF DOCUMENTS AND PUBLICATIONS 


Economic Commission for Europe. The first part of this study consists of an account 
of the principal trends in steel production, the demand for steel, the steel trade and 
prices of steel during 1955. The second part contains a more detailed analysis of certain 
long-term problems: investments in the steel industry, quantity of scrap-iron likely 
to be available, prospects as regards the demand for steel in certain important quarters, 
development of indirect exports. Sixty statistical tables. Annex containing tables on 
production and a bibliography. 


Steel and its alternatives. July 1956, 90 pp., printed, $0.60. E/ECE/258. 

(Ej. Sc. St. Dp.] This report of the Economic Commission for Europe concerns the 
competition between steel and its principal alternatives (aluminium, plastic materials, 
concrete, fibro-cement, and wood). The report has two main objectives. In the first 
place, it gives an account of the main factors determining the selection of materials 
for any given use and goes on to consider the extent and scope—present and future— 
of the competition between steel and its alternatives, both from the general standpoint 
and from that of each of the great consumer industries (building, automobiles, railways, 
ship-building, packing and receptacles, tubes and pipes). In the second place, it reviews 
possible measures to be taken by the steel industry in order to resist the competition 
of alternative materials (lowering of production costs and improvement of quality). 
The annexed report, entitled ‘Commercial research in the American steel industry’, 
gives a brief account of the way in which one important aspect of this last problem is 
dealt with in the United States. Statistics. 


ELECTRIFICATION 


Rural electrification. Vol. 1. September 1956, 128 pp., printed, $0.80. E/ECE/260. 

(Sc. Pr.] This is the first of a series of volumes of technical studies on certain rural 

electrification problems, which the Economic Commission for Europe is beginning 

to publish in order to give the less industrialized countries an opportunity to benefit 

more easily from achievements in countries with greater experience of these problems. 
Vol. I contains ten studies, illustrated by many charts. 


WATER RESOURCES 


Aspects of water development in Africa. 28 June 1956, 108 pp. E/2882. 

|Ej. Sc. St. Dp.] This report concerns certain aspects of the problem of the utilization 
of water resources, considered from the angle of Africa’s economic development. The 
report also aims at drawing attention to steps taken by the peoples and governments of 
seven countries to compensate for the inadequacy ,of water supplies. The first chapter 
contains a general account of the problem in Africa; the subsequent chapters deal with 
different regions of the continent: North West Africa (Algeria, Morocco and Tunisia), 
Egypt, the Sudan and the Nile Valley, Equatorial Africa and the Union of South 
Africa. Fourteen statistical tables and four maps. 


HOUSING 


European housing progress and policies in 1955. August 1956, 61 pp., printed, $0.40. E/ECE/ 
259. 

[Sc. St. Ej. Dp.] Fourth annual report in the series issued by the Economic Commission 
for Europe on the development of the housing situation in European countries. Like 
previous reports, it is divided into two parts: the first consists of a circumstantial account 
of the main events which affected the housing situation and policy in Europe in 1955 
(building activity, repercussions of financial policy on housing, rental policy, and 
building costs); the second part contains a more detailed analysis of certain long- 
term problems (role of private capital in the financing of construction, building 
co-operatives, and national housing policies). Numerous statistics. 
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TECHNICAL ASSISTANCE 


Technical Assistance Commitiee: eighth report of the Technical Assistance Board. 10 April 1956, 
104 pp., printed, $1. E/2842. 

[Sc. St. Org. Ej.] Progress and new developments during 1955 in the execution of the 
Expanded Programme of Technical Assistance for Economic Development. The report 
also contains some information on work to be undertaken in 1956 and plans for 1957, 
A detailed account of technical assistance projects undertaken throughout the world 
will be published separately under reference number T/TAC/REP/68. Numerous 
statistics; charts. 


TRUSTEESHIP COUNCIL NON-SELF-GOVERNING TERRITORIES 


ACTIVITIES OF THE TRUSTEESHIP COUNCIL 


Resolutions. 26 April 1956, 61 pp., printed, $0.70. T/1237. 
[Sc. Org.] Resolutions adopted by the Trusteeship Council at its seventeenth session 
(7 February-6 April 1956). 


Draft report of the Trusteeship Council to the General Assembly covering the period from July 195; 
to August 1956. 30 July 1956, 85 pp., T/L.683/Rev.1. 

[Ej. Sc. Dp.] The Trusteeship Council annually presents to the Assembly a report 
on its work over the past year. The main features of this report are the Council’s 
comments on the reports of the Administering Authorities and on petitions received, 
together with an account of conditions in the different territories and their degree of 
readiness for independence. This year, the report will also contain an account of the 
work of the Visiting Missions to Togoland, the Cameroons and the Trust Territories 
in the Pacific area. The above document is a preliminary draft of the Council’s report, 
issued as a working paper. One section of the report, concerning the accession of Trust 
Territories to autonomy or independence, has been published separately under 
reference number T/L.711. 


Dissemination of information on the United Nations and the international trusteeship system in the 
Trust Territories. 5 July 1956, 16 pp. T/1266. 

[Sc. Dp. Ej.] Review of the present situation. Observations assembled by the Visiting 

Missions. The case of each territory is considered separately. 


REPORTS OF THE ADMINISTERING AUTHORITIES 


[Ej. Sc. St.] Every year, the Administering Authorities of Trust Territories submit a 
detailed report to the United Nations on their administration and on economic, social 
and political conditions in each territory. These reports, which are published by the 
Administering Authorities and transmitted to the United Nations, are produced in 
a few copies only. They are available for consultation in libraries such as those of the 
United Nations and the Specialized Agencies. The two last reports received by the 
United Nations are the following (the reference number is that of the Secretary- 
General’s note accompanying each document): 
Report of the New Zealand Government on the administration of the Trust Territory of Westen 
Samoa for the year 1955. 1956. T/1251. 
Report of the Government of Belgium on the administration of Ruanda-Urundi under Belsian 
administration for the year 1955. T/1282. 
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REVIEWS OF DOCUMENTS AND PUBLICATIONS 


VISITING MISSIONS 
Reports of Visiting Missions, 1956. 


(Sc. Ej. Dp. St.] In October 1955, the Trusteeship Council decided to send a Visiting 
Mission, from February to May 1956, to four Trust Territories in the Pacific area to 
investigate the situation and draw up a full report. On its return, the Mission prepared 
a series of reports, analysing the political, economic, social and cultural situation in 
each territory. The reports so far published are as follows: 

Report on Nauru. 12 June 1956, 84 pp., T/1256. 

Report on New Guinea. 20 June 1956, 143 pp., T/1260. 

Report on Western Samoa. 27 June 1956, 48 pp. T/1261. 


Reports of Visiting Missions, 1955. 


[Sc. Ej. Dp. St.] The Trusteeship Council has begun to publish, in printed form, the 

reports of the 1955 Visiting Missions to Togoland and the Cameroons; these reports 

were issued in provisional form during the period Ociober 1955 to February 1956 and 

were mentioned in our earlier reviews. The reports concerned are as follows: 

Report on Togoland under French Administration. August 1956, 44 pp., printed, $0.40. 
T/1238. 

Report on the Cameroons under British Administration. October 1956, 62 pp., printed, $0.60. 
T/1239. 

Report on the Cameroons under French Administration. October 1956, 52 pp., printed, $0.60. 
T/1240. 


§ General Debate on the Reports of the Visiting Missions. 


|Sc. Ej. Dp. St.] Following the examination by members of the Trusteeship Council 
of the latest reports of the Visiting Missions in the different Trust Territories, the United 


Nations published a series of documents containing a summary of the comments made 
during the general debate by various members of the Council and statements by 
| representatives of the Administering Authorities. We drew attention in our previous 
review to the first documents in this series. Since then, the following have been issued : 
Conditions in Somaliland under Italian administration. 20 July 1956, 30 pp. T/L. 706. 
Conditions in the Trust Territory of the Pacific Islands. 25 July 1956, 38 pp. T/L.708. 
Conditions in the Trust Territory of Nauru. 8 August 1956, 27 pp. T/L.727. 


ADMINISTRATIVE UNIONS 


Administrative unions affecting Trust Territories. 30 July 1956, 57 pp. T/L.716. 

{Ej. Sc. Dp.] This report is divided into various sections on administrative unions 
affecting Ruanda-Urundi (Union with the Belgian Congo), Tanganyika (Inter- 
territorial Organization of Tanganyika, Kenya and Uganda), Togoland under British 
administration, the Cameroons under British administration, and New Guinea (Union 
with Papua). Results of existing or proposed administrative unions, and recom- 


mendations. 


OIL DEPOSITS 


Agreements between the Administering Authority, the Sinclair Somal Corporation and the ‘Mineraria 
Somala’ Company concerning research and exploitation of oil deposits in Somaliland. 2 July 1956, 


12 pp. 


[Ej. Sc.] Explanations of the Administering Authority of Somaliland regarding the 


way in which these agreements were concluded, and their terms. 





INTERNATIONAL SOCIAL SCIENCE BULLETIN 


SECRETARIAT 


POPULATION 


Analytical bibliography of international migration statistics, 1925-1950. May 1956, 195 pp., 
printed, $2.00. 

[St. Sc. Dp.] This bibliography contains a list of official statistical publications issued 

by 24 States and bearing on migrations between different countries from 1925 to 

1950; the list is supplemented by a subject, year and country index. The various 

countries have been chosen with a view to facilitating the study of emigrations from 

Europe. 


The section on each country is divided into three parts. The first contains a list of 


publications, followed by definitions and explanatory notes regarding the statistics 
of the country concerned. The second and third parts consist of synoptic tables, 
making it possible to locate the various figures for arrivals and departures, year after 
year. 


GENOCIDE 


An appeal to world conscience: the Genocide Convention, by Gabriela Mistral. June 1956, 4 pp. 
No reference number. 

[Ej.] In this booklet, the Chilean author Gabriela Mistral explains the aims of the 

Convention for the prevention and punishment of the crime of genocide. 


ADOPTION 


Comparative analysis of adoption laws. September 1956, 28 pp., printed, $0.25. ST /SOA/30. 
[Sc. Dp.] Comparative study of the terms and conditions of adoption in the laws of 
fifteen European, Latin American and North American countries. 


CHILDREN 


The institutional care of children. September 1956, 70 pp., printed, $0.50. ST/SOA/31. 
[Sc. Dp. Ej.] Study of institutions for children requiring care away from home, but 
not special treatment. This book, containing information either supplied by 23 countries 
or derived from other sources, gives a general account of common trends in various 
national programmes, while at the same time drawing attention to certain differences 
of method and approach. The purpose of the study is to stimulate exchanges of 
information and experience between the various national governmental and _non- 


governmental institutions responsible for the welfare of children deprived of a normal § 


home life. 
INDUSTRIALIZATION 


The new industrial revolutions. Economic progress and social change. 1956. 38 pp., printed 
$0.15. 1956.1.14. 

[Ej.] There are two main aspects of industrial development today: first, progress ol 
mechanization and automation in industrially advanced countries and, secondly, 
industrialization in countries whose economy is still predominantly rural. The above 
booklet gives a general view of this twofold process and explains the work of the United 
Nations, which is endeavouring to direct technological advancement towards human 
ends, Illustrations. 


INTERNATIONAL TRADE 


Direction of international trade. October 1956, 328 pp., printed, $2.50. ST/STAT/SER. 
T/71. 
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REVIEWS OF DOCUMENTS AND PUBLICATIONS 


[St. Se. Dp.] The International Monetary Fund, the International Bank for Recon- 
struction and Development and the United Nations Statistical Office have published, 
for the fourth time, a yearbook on the direction of international trade, containing 
figures for the principal monetary areas and for each country for the years 1938, 1948 
and 1952-55. Totals of exports and imports for countries whose statistics are available 
have been set forth in comparable form. 


PUBLIC ADMINISTRATION 


Budget management. July 1956, 38 pp., printed, $0.30. ST/TAA/SER.C/25. 

[Sc. Ej. Dp.] Report on the work of a group of experts which met in Bangkok in 
September 1955 to study budgetary classification problems in countries of Asia and 
the Far East. Contains a brief account of the problems, a summary of the debates, 
the attendance list, the agenda and a list of 16 papers presented to the meeting. 


WATER CONTROL 


Water and the world today. August 1956, 32 pp., printed, $0.15. 1956-1-24. 

{Ej.] Part played by water in modern social and economic life; water control, irrigation, 
river transport, industrial utilization of water, and water and public health. Work 
of the United Nations and the Specialized Agencies in these different fields. Ilus- 
trations. 


TECHNICAL ASSISTANCE 


Techniques for tomorrow. October 1956, 36 pp., printed, $0.15. 1956.1.25. 

|Ej. Dp.] Survey of the work of the Technical Assistance Administration, illustrated 
by a few typical cases from the approximately one thousand programmes of the 
Administration: improvement and variation of crops in Thailand, industrial security 
in Turkey, adult education in Libya, training of civil aviation specialists in Latin 
America, development of telecommunications in Malaya, trachoma control in North 
Africa, air conditioning of dwellings in the Gold Coast, and development of power 
resources in Haiti. 


NON-SELF-GOVERNING TERRITORIES 


Special studies on social conditions in Non-Self-Governing Territories. September 1956, 191 pp., 
$1.75. ST/TRI/SER.A/ro. 
{Ej. Sc. St. Dp.] As a parallel to the series of annual publications containing up-to-date 
information on the Non-Self-Governing Territories, the United Nations continues 
to issue special studies on economic, social and educational conditions in such Territories. 
The above volume is part of this latter series and contains recent data on community 
development, race relations, professional relations and trade unionism, salaries and 
levels of living, public health, nutrition problems, and illiteracy. Numerous statistics. 


Building for tomorrow in Tanganyika. May 1956, 28 pp. No reference number. 


| (Ej.] Political development of Tanganyika under the trusteeship of the United Nations: 


access Of Africans to public office, diminution of racial discrimination, laying of 
milestones on the road to independence, economic and social progress. Information 
drawn from the reports of the Administering Authority and the Trusteeship Council. 
Summary of the most recent debates of the Trusteeship Council on Tanganyika. 


II! 





INTERNATIONAL SOCIAL SCIENCE BULLETIN 


SPECIALIZED AGENCIES 


INTERNATIONAL LABOUR ORGANISATION! 


ACTIVITIES OF ILO 


The thirty-ninth session of the International Labour Conference. October 1956, printed, $0.15, 
[Sc. Org. Ej.] General account of the proceedings of the thirty-ninth session. Among 
others, the following questions were discussed: forced labour, living and working 
conditions of aboriginal peoples, weekly rest in commerce and offices, professional 
training in agriculture, and workers’ social services. 


PROFESSIONAL TRAINING 


Training of Supervisors. October 1956, 23 pp., printed, $0.15. 
[Sc. Ej. Dp.] Brief study of the part played by supervisors in general, and main trend; 
in special programmes for the training of supervisors in several countries. 


SECURITY 


The Elimination of Static Electricity, by P. S. H. Henry. September 1956, printed, $0.15. 
[Sc. Pr.] Detailed account of the principles governing the formation of static electricity, 
and also of measures to prevent the dangers and difficulties to which it may give rise 
in industry (danger of fire or explosion, and particularly ignition of dust). Charts and 
selected bibliography. 


INSURANCE AGAINST ACCIDENTS 


Meeting of Experts on the Legal Protection of Employed Drivers against Civil Law Claims 
arising out of their Employment 

[Sc.] The International Labour Office prepared two documents for this meeting 

(Geneva, October-November 1956). The first, a memorandum by the Office, set out 

the questions on which the experts were to be asked to express an opinion. The second, 

a report by the International Institute for the Unification of Private Law, mainly 

consisted of model clauses to be inserted in collective conventions. These two documents 

bear the following titles: 

Memorandum by the International Labour Office. 1956, 25 pp. 

Observations of the International Institute for the Unification of Private Law on the legal protection 
of employed drivers against civil law claims arising out of their employment. 1956, 16 pp. 


SALARIED EMPLOYEES AND PROFESSIONAL WORKERS 


[Sc. Ej. Dp.] The International Labour Office prepared three reports for the fourth 
session of the Advisory Committee on Salaried Employees and Professional Workers, 
which have been published in the following four volumes (the first report is contained 
in two volumes): 

General Report: Effect given to the conclusions of the previous session. Item I (a) and (b). 1956, 

138 pp. 

Measures adopted in different countries to give effect to decisions taken at previous 
sessions, particularly in the fields of unemployment and teachers’ working conditions. 


General Report: Recent events and developments affecting salaried employees and professional 
workers. Item 1 (c). 1956, 80 pp. 


1. As a general rule, ILO publications are issued in English, French and Spanish. 
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REVIEWS OF DOCUMENTS AND PUBLICATIONS 


The main purpose of this report is to give a general idea of some of the especially 
important problems at present affecting salaried employees and professional workers. 
After drawing attention to the large volume of non-manual workers and the problems 
with which they are faced as a result of technical progress, the report reviews various 
other general problems (professional relations, employment and unemployment, 
contracts, remuneration and working hours). The document concludes with an allusion 
to certain problems peculiar to specific professional categories (artists, technical 
personnel and supervisors, teachers, commercial travellers, journalists, medical and 
health personnel, and distribution staff). 


Report II: Non-manual workers and collective bargaining. 1956, 74 pp. 

The question of non-manual workers and collective bargaining is first reviewed from 
the standpoint of ILO’s policy and programme. There follows a brief description of 
the economic and social conditions of non-manual workers. The main part of the 
report consists of an account of the circumstances which have led non-manual workers 
in different countries to resort to collective bargaining; this is followed by examples 
taken from different professional categories and various countries in order to illustrate 
the special problems requiring settlement by collective bargaining. 


Report III: Working conditions of technical and supervisory staff in industry, excluding management. 

1956, 117 pp. 

The report starts with an analysis of the concepts of ‘technician’, ‘engineer’ and 
‘supervisor’, emphasizing the importance of these classes of workers. 

The subsequent chapters deal with a few basic problems concerning the duties and 
responsibilities of technical and supervisory staff, and also certain special problems 
connected with professional training and working conditions. All three reports contain 
many references, together with statistics. 


CIVIL AVIATION 


(Sc. Ej. Dp.] The International Labour Office published the three following reports 
for the ad hoc meeting on civil aviation (Geneva, from 26 November to 8 December 
1956): 

Report I: Review of conditions of employment in civil aviation. 1956, 92 pp. 

General description of different types of employment; analysis of the professional 
problems and conditions of employment of certain categories of staff, particularly 
ground personnel assigned to a base in their own country, staff assigned abroad, and 
flight personnel and pilots. 

Annex containing documents of international organizations on conditions of 
employment in civil aviation, a Draft European Convention concerning the social 
security of workers engaged in international transport, and observations of workers’ 
organizations on the question of the composition of crews. 


Report II: Hours of work of flight personnel. 1956, 116 pp. 

Consideration of the social problems raised by the hours of work of flight personnel 
(absence from home, inability to make definite private plans, long periods of service) 
and the security problems of this category of staff (influence of fatigue and length of 
service). This analysis is followed by a general review of existing regulations governing 
hours of work and flying time. 


Report III: Income security of flight personnel after retirement or grounding. 1956, 53 pp- 
Analysis of the general aspects of the problem, followed by a study on the length of 
active life of various categories of flight personnel, a comparative analysis of special 


regulations existing in various countries, and proposals to standardize terms of 


employment by means of financial compensation, a revision of medical standards and 
a reclassification of retired personnel. 





INTERNATIONAL SOCIAL SCIENCE BULLETIN 


EUROPEAN CO-OPERATION 


Social aspects of European economic co-operation. August 1956, 27 pp., printed, $0.15. 
[Sc. Ej.] The International Labour Office instructed a small group of independen 
experts to study the social problems raised by proposals for closer economic co-operation 
in Europe, particularly their possible repercussions on security of employment and 
the standard of living. The above booklet is a summary of the report of the group of 
experts. 


FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS 
(FAO) 


ACTIVITIES OF FAO 


The state of food and agriculture, 1956. 1956, 143 pp., printed, $1.50. 

[Sc. St. Dp. Ej. Org.] The world food and agricultural situation has recently tended 
to change less rapidly than during the years of post-war recovery. Consequently, 
FAO has decided to give less emphasis, in its annual report, to the current situation 
and short-term outlook, and more to long-term problems and to other special subjects 
which in the past it has not been possible to treat in detail. 

This year, the food and agricultural situation in 1955-56 and the outlook for 1956-3; 
are reviewed in a single chapter of the report. The other two chapters—the first of a 
new series of special studies—deal, respectively, with certain factors influencing the 
development of international trade in agricultural products, and with the general 
trends and outlook in the world’s fisheries. 


Catalogue of publications, 1945-1956. October 1956, 44 pp., printed, no price. 
[Org. Sc.] More than four hundred titles, grouped according to subject matter. 


STATISTICS 


Yearbook of food and agricultural statistics, 1955, Vol. 1X, part 2, Commerce. 1956, 320 pp. 
trilingual: English, French and Spanish, printed, $3.50. 
[St. Sc. Dp.] This yearbook, the seventh in the series, contains international statistics 
of the trade in food and agricultural commodities for 1954, 1953 and 1952, as well a 
the averages for 1934-38 and 1948-50 by way of comparison. 
The changes introduced this year into the form of presentation of the yearbook 
include the separation of the regional totals for Western Europe and Eastern Europe. 


LAND TENURE 


Public lands. March 1956, 47 pp., printed, $0.50. 

[Ej. Sc. Dp.] This document is one of a series of studies devoted to land tenure and 
related questions. It briefly examines the historical aspect of public land ownership, 
explains the various kinds of public ownership and considers several problems 0! 
public land policy. Particular attention is devoted to the alienation of public land, 
the management of public holdings and the role of public land in agricultural develop- 
ment. 


FOOD 


Nutrition and society. 1956, 54 pp., printed, $0.25. 

[Ej. Sc.] This booklet is the first of a series entitled World Food Survey. 1t consists of three 
parts: a lecture by Professor André Mayer on the organizing of nutrition on a scientific 
basis, a biography of Professor Mayer and a general outline of FAO’s present activities 
in the field of nutrition. 
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Water lifting devices. 1956, 76 pp., printed, $1. 


1 3 - . . . . . . 
vd [Sc. Pr.] An account of the main types of devices used in different countries to raise 


endent oat ; : 5 . : 
eration § W2teT for irrigation, particularly in the rice-growing countries. Numerous charts, 
if i ions. 
nt and ilustrati 
roup of 
FORESTS 


Forest seed dictionary, 1956. 1956, 178 pp., trilingual: English, French and Spanish, 
PIONS printed, $2. 

[Pr.] Intended for those responsible for forest programmes and specialists in such 
programmes, World lists of seeds. 


FERTILIZERS 


Annual report on world production and consumption of fertilizers, 1955. 1956, 85 pp., printed, $1. 





— [Sc. St. Dp.] This report, the eighth in the series, gives an account of the production 
iano and consumption of fertilizers on a world scale, and by continents and countries, 
abjecs | turing 1954 and 1955, and indicates the forecasts for 1956. It first studies the changes 
; in the total world production of all fertilizers and then reviews, in turn, the changes 
956-5° that have occurred in the production and consumptionof nitrate, phosphate and potash 
st of 2  ttilizers. The next section deals with the production on a world scale, and by 
ng the continents, of nitrogen, phosphatic acid and potash. The tables in the annex give 
oineial detailed information about each country. The figures for the countries of Eastern 
Europe are unofficial estimates. 
CATTLE-BREEDING 
: Vibrio fetus infection of cattle. March 1956, 51 pp., printed, $1. 
{Sc. Pr.] Because of the considerable economic losses caused by infertility in cattle and 
the necessity of obtaining and correlating knowledge concerning the part played by 
© pp. Vibrio fetus infection as a causal agent, FAO organized a meeting of experts on the 
‘— question in Copenhagen, from 6 to 11 December 1954. This document is based on the 
stistis  PAPETS presented on that occasion; some additional factual matter has been added 
vellas aid continuity and provide a background. There is also a list of the papers presented 
to the meeting, and a selected bibliography. 
srope. The principles of milk legislation and control. 1956, 67 pp. printed, $0.75. 
[Sc. Ej. Dp.] A general outline of the legislation and control which are necessary 
to ensure that milk and milk products, as they reach the consumer, are clean, whole- 
some and safe: administrative measures; special provisions for hot climates; require- 
ments with regard to conveyance and distribution; special types of milk; milk products; 
rr tests for composition, for keeping quality, for safety (freedom from infection), for 
sihip cleanliness. Index. 
ms of 
land, & TRADE IN FOOD PRODUCTS IN THE NEAR EAST 
i Selected problems of production and trade in the Near East. 1956, 167 pp., printed, $1.75. 
[Sc. St. Dp.] This volume is divided into two parts. Part I contains the report of the 
FAO regional working party which met in Teheran in October 1955 in order to study, 
on the one hand, how exchanges of agricultural products between the countries of 
this region could be further developed and, on the other hand, how to assess the 
thre & @8ticultural, fishery and forestry resources of the region with a view to their more 
ntifc @ "tonal development. Part II studies the trends in intra-regional trade in food and 
vitie & 28ticultural products in the Near East. Statistical tables in the annexes give detailed 


information concerning each country. 
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INTERNATIONAL SOCIAL SCIENCE BULLETIN 
INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMEN) 


International Bank for Reconstruction and Development. Eleventh annual report 1955-1956. 
September 1956, 75 pp., printed, no price. 

[Org. Sc. Dp.] The first part of this report describes the bank’s activities from 1 Jul 

1955 to 30 June 1956, and the progress achieved by its debtors in the carrying ou 

of certain projects financed by loans. It is followed by a table indicating the loan 

granted by the bank, together with a summary of its activities (country by country 

and of its budgets and balance-sheets. 


INTERNATIONAL MONETARY FUND 


Annual report of the International Monetary Fund, 1956. Undated, 197 pp., printed, no 
price. 

[Sc. St. Dp. Org.] Covers the financial year ending on 30 April 1956. The evolution 

of international payments and monetary and fiscal policy in the different regions. The 

fund’s activities. Statistics. 


GENERAL AGREEMENT ON TARIFFS AND TRADE (GATT) 


International trade, 1955. May 1956, 229 pp., printed, $1.50. 

(Sc. Ej. St. Dp.] The Contracting Parties to the General Agreement on Tariffs and 
Trade publish an annual report giving a general picture of the trends and structure 
of international trade, as well as of the evolution of their trade policy and activitie 
during the year covered by the report. Each of these reports is a detailed study, com- 
prising numerous statistics, tables and charts. The present report is the fourth in this 
series. 


INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 

Winged world. June 1956, 36 pp., printed, no price. 

[Ej. Dp.] The International Civil Aviation Organization’s work in the field of technical 
assistance since 1950; the aims and organization of its programme; a few examples 
of its work in different countries. Numerous illustrations. 


WORLD HEALTH ORGANIZATION (WHO) 


ACTIVITIES OF WHO 


Eighteenth session of the Executive Board. Resolutions, Annexes. August 1956, 29 pp., printed, 
$0.70. 

[Org.] The eighteenth session of the Executive Board was held in Geneva from 28 to 

30 May 1956. The resolutions published in the present volume relate to the programme 

and various budgetary, administrative and legal questions. 


STATISTICS 


{Sc. St. Dp.j] The World Health Organization publishes a monthly volume of statistics 
entitled Epidemiological and vital statistics report. Each volume contains statistics of 4 
particular cause of mortality; these statistics usually date from the beginning of the 
present century and are classified by country and by sex. Some of the volumes also 
contain more general statistics of morbidity, natality and mortality. The following are 
the last volumes published in this series: 
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REVIEWS OF DOCUMENTS AND PUBLICATIONS 


General vital statistics. Morbidity and mortality from poliomyelitis. Vol. 9, no. 8, 1956, 49 pp., 
bilingual: English and French, printed, $1.25. 

Causes of death: Mortality from pneumonia, from bronchitis, from cholelithiasis. Vol. 9, no. 9, 
1956, 27 pp., bilingual: English and French, printed, $0.70. 

Mortality due to arteriosclerosis. Vol. 9, no. 10, 1956, 64 pp., bilingual: English and French, 
printed, $1.25. 

Mortality from multiple sclerosis. Cases of and deaths from infectious diseases: yellow fever, small- 
pox, relapsing fever. Vol. 9, no. 11, 1956, 31 pp., bilingual: English and French, printed, 
$0.70. 


INTERNATIONAL QUARANTINE 


Proceedings and reports relating to international quarantine. October 1956, 87 pp., printed, 
$1.25. 

{Sc. Dp. Org.] This volume contains the third annual report of the Director-General 

on the application of the international health regulations, the third report of the Com- 

mittee on International Quarantine, and a summary of the ninth World Health 

Assembly’s proceedings, decisions and reports relating to international quarantine. 


TUBERCULOSIS 


Tuberculosis control: plans for intensified inter-country action in Europe. ( Technical report series, 
no. 112.) September 1956, 14 pp., printed, $0.30. 

[Sc.] Report by a group of technical experts who met to study the means of organizing 

a methodical inter-country exchange of comparable information concerning tuber- 

culosis control. 


MALARIA 


International digest of health legislation. Vol. 7, no. 4, 1956, 160 pp., printed, $2.25. 

|Sc. Dp.] This digest, published quarterly (a French edition and an English edition), 
contains a selection of health laws and regulations, classified by country, and a biblio- 
graphy. Vol. 7, no. 4, concerns the malaria laws of seventeen countries. 


WATER SANITATION 


Water sanitation. (Bull. Wid. Hlth. Org. Vol. 14, nos. 5-6.) 1956, 268 pp., bilingual: 
English and French, printed, $4. 

(Sc. Pr. Dp.] This special number of the Bulletin, relating to water sanitation and pollu- 

tion, contains six articles, some of which are followed by bibliographical notes. 


INECTICIDES, PLANTICIDES 


Expert committee on insecticides. Sixth report. (Technical report series, no. 110.) October 
1956, 88 pp., printed, $0.60. 

|Pr. Sc.] This report deals with technical questions concerning the use of insecticide 

material. Charts. 

Toxic hazards of pesticides to man. (Technical report series, no. 114.) October 1956, 51 pp., 
printed, $0.60. 

(Sc. Pr.] A detailed study of the safety problems raised by the use of toxic material in 

the fight against harmful animals and plants. 


117 





















INTERNATIONAL SCIENCE BULLETIN 





SOCIAL 


UNITED NATIONS “EDUCATIONAL, SCIENTIFIC AND CULTURAL 
ORGANIZATION (UNESCO) 


WORK OF UNESCO 


Ten years of service to peace. 1956, 40 pp., printed, no price. 

[Ej. Org.] On the occasion of its tenth anniversary, Unesco published a general outline 
of all its activities since its foundation. Brief chapters, illustrated with numerous photo. 
graphs, deal with the various fields of Unesco’s work. 


NON-GOVERNMENTAL ORGANIZATIONS 


Report on the fifth conference of International Non-Governmental Organizations approved fo 

consultative arrangements with Unesco. 26 October 1956, 15 pp. Unesco/ODG/10. 
{Org.] Eighty-six organizations were represented at this conference, which was held in 
Paris in June 1956. The agenda included, in particular, the examination of Unesco’ 
programme for 1957-58 and the relations between Unesco and the non-governmental 
organizations represented at the conference. 


FREEDOM OF INFORMATION 


The problems of transmitting press messages. 1956, 91 pp., printed, 250 Fr.frs. 

[Sc. Dp. Ej.] A study by Unesco and the International Telecommunication Union on 
the rates charged and the facilities offered for the transmission of press messages on 
telecommunication channels. The ITU assembled information received from more 
than ninety countries. After analysing this information, Unesco drew conclusions and 
formulated recommendations, including, in particular, a series of proposed amend- 
ments to the International Telegraph and Telephone Regulations. Numerous tables and 
maps. 


International instrument for the removal of obstacles to the movement of persons travelling fu 
educational, scientific or cultural purposes. 12 October 1953, 42 pp. Unesco/MC/18. 
[Sc. Org.] Unesco drew up a draft international instrument with a view to facilitating 
the movement of persons travelling for educational, scientific or cultural purposes. 
Seventeen States and some fifty international organizations sent in observations on 
this draft. The present document contains an analysis of these observations and, in an 
annex, the text of the draft instrument and the texts of the replies from Member State. 


CULTURAL RELATIONS 


The Old and the New World. 1956, 365 pp., printed. 

{Ej.] As part of a series of activities organized on both sides of the Atlantic with a view 
to studying the ties between the various forms of Western culture, in the widest sense 
of the term, important international forums were organized in Sao Paulo and Geneva 
(Rencontres internationales). The present volume reproduces the texts of the addresst: 
given at these two forums, as well as excerpts from the discussions. Addresses were 
given by Paulo Duarte, Guido Piovene, Paul Rivet, George Shuster, A. A. Lima, 
E. Pereira Salas, P. de Berrédo Carneiro, Antony Babel, Lucien Febvre, W. Rappard. 
S. Buarque de Holanda, Robert Jungk, George Boas, Emilio Oribe, André Maurois, et’. 


The treatment of Asia in Western textbooks and teaching materials. 8 November 1956. 24 pp. 
Unesco/ED/147. 

[Sc. Ej.] Report by an international committee of experts whose work was based main) 

on information provided by 14 European and American countries, as well as by Aus 

tralia and the Philippines. Recommendations. 
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REVIEWS OF DOCUMENTS AND PUBLICATIONS 
INTELLECTUAL EXCHANGES 


Study abroad. 1956, 719 pp., printed, trilingual: English, French and Spanish, 500 Fr.frs 
{Pr. Ej. Dp. St.] Fellowships and scholarships available in 1957. More than 74,000 
fellowships and scholarships offered in approximately a hundred countries. Information 
on the services offered by 140 organizations and on teaching appointments abroad. 
As in previous volumes (the present volume is the eighth in the series), a chapter is 
devoted to statistics concerning foreign students in 1954-55. 


ARID ZONE 


Human and animal ecology. 1957, 244 pp., bilingual: English and French, printed, 
1,250 Fr.frs. 

|Sc.] This volume was published under Unesco’s arid zone research programme. It 

contains six technical reports dealing with the effects which the environment of arid 

regions exercises on human communities and on the physical characteristics of indi- 

viduals, as well as on animals (mammals, birds, insects). Each report is followed by a 

very detailed bibliography, containing several hundred titles. Charts. 


POLITICAL ECONOMY 


Economics in the United States of America, by Rutledge Vining. 1956, 62 pp., printed, 
250 Fr.frs. 

{Sc. Ej.] The author gives a general outline of the main characteristics of modern 

economic research in the United States of America. 


LIBRARIES 


Public libraries for Asia. 1956, 165 pp., printed, 400 Fr.frs. 

{[Sc. Dp. Ej. St.] Reports and working papers of the Unesco seminar on the development 
of public libraries in Asia, held in Delhi in October 1955; they are historical, technical 
and sociological studies on the functions of public libraries in the various Asian countries 
(with particular reference to the literacy campaign), and on the number and organiza- 
tion of these libraries. Illustrations. 


Union catalogues, by L. Brummel. 1956, 94 pp., printed, 400 Fr.frs. 

[Sc. Pr. Dp.] A detailed study of the history, principles, methods of organization and 
use of union catalogues, which list the holdings of several libraries. The present docu- 
ment is intended mainly for librarians who are responsible for national bibliographical 
services and for future authors of union catalogues. 


BIBLIOGRAPHY 


Health education: selected bibliography. 1956, 45 pp., printed, 100 Fr.frs. 

{Sc. Pr.] This bibliography, prepared by WHO, lists 174 titles of works relating to the 
nature, principles, methods and programmes of health education in different countries. 
It also mentions more than 35 specialized reviews. 


EXPLANATION OF THE ABBREVIATIONS USED 


Dp. = Presents facts country by country (or region by region). 

Ej. = Supplies essential information to educators and journalists interested in 
social questions. 

Org. = Is very useful for knowledge of the current activities of the international 


organization concerned. 
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Supplies useful information for certain groups of people (educators, govern. 
ment officials, members of international organizations and economic and 
social institutions, etc.) whose activities are connected with the subjec; 
matter of the document. 
St. = Contains statistics, 
Sc. _= Deserves the attention of scientific workers in the field concerned. 
he importance of these conventional signs is, of course, purely relative, and we do 
not wish their use to be taken as implying a system of classification. We use them 
merely in order to give as brief an abstract as is consistent with indicating, in the 
casiést way possible, that part of the contents of the publications and documents under 
review which relates to some particular branch of social science. 
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Ill. NEWS AND ANNOUNCEMENTS 


SAMPLE SURVEYS OF COMMON IDEAS ABOUT 
FOREIGN COUNTRIES 


Unesco House, 26-28 April 1956 


NTRODUCTION 


Within the framework of Unesco’s activities for the promotion of international under- 
sanding, the Director-General was authorized, under Resolution IV.1.3.412 adopted 
by the General Conference at its eighth session, to seek the advice of specialists with 
2 view to helping Member States and specialized non-governmental organizations 
‘0 improve the information generally available about foreign countries. 

Under its tensions project, Unesco undertook, in 1948, a pilot project on inquiries 
into the conceptions which the people of one nation entertain of their own and other 
nations. To this effect, surveys were made by Professors Hadiey Cantril and William 
Buchanan (United States of America), in co-operation with a number of public 
spinion institutes in nine countries, utilizing modern sampling techniques and making 
wandard inquiries regarding problems affecting international understanding. The 
results of this inquiry were published under the title A Study in Public Opinion: How 
Vations See Each Other (University of Illinois Press, 1953). 

Subsequently, the World Association for Public Opinion Research made a compar- 
ative inquiry under the direction of Professor Stuart C. Dodd (United States of America) 
into the various polling techniques and methods suitable for international use. 

As a continuation of these activities and in implementation of the aforementioned 
resolution, the Director-General convened at Unesco House, from 26 to 28 April 1956, 
aworking group of experts to advise on plans for an international study of ‘Common 
Ideas about Foreign Countries’ and to discuss problems and prospects for continued 
comparative research in the general area of ‘international understanding’ and ‘peaceful 
co-operation’. Unesco made arrangements for Mr. Stein Rokkan (Norway) to act as 
rapporteur at the meeting. A list of the participants is given on page 128. 

Mr. Luther H. Evans, Director-General of Unesco, welcomed the experts and 
observers to Unesco House and traced the background of the current Unesco studies 
of factors affecting international understanding and peaceful co-operation. He 
emphasized that Unesco was still in the process of consulting a number of international 
cial science bodies on plans for further action in 1957-58. He asked the experts to 
concentrate their attention on the task of completing the plans already sketched for 
the comparative study to be undertaken in 1956, but made it clear that the Secretariat 
would welcome any ideas and suggestions which the experts might have for further 
Unesco action in 1957-58. 

Additional details on the current Unesco studies and the possibilities for further 
work within the proposed programme for 1957-58 were given by the Acting Director 
of the Department of Social Sciences, Mr. de Lacharriére. 

It was agreed to organize the discussion in two divisions: one concerned with the 
specific proposals for the 1956 study, the other with alternative possibilities for long- 
‘erm survey research on comparative lines. In each case, the discussion was opened 
in the plenary session of the Working Group, then continued separately in a panel 
designated for this purpose, and concluded in plenary session on the basis of reports 
presented by the designated rapporteurs. 
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I. THE PROPOSED 1956 SURVEY 


The Secretariat had prepared the following working papers for the Working Group: 

Document I: First draft outline of instructions to survey organizations—this included ; 
general outline of proposed procedures, specifications of the operations involved, 
and a first draft questionnaire. 

Document II: Notes on the background of the study and comments on problems of design, felt 
work and analysis—this included a detailed review of the Unesco 1948 study in it 
implications for further advances in comparative survey research. 

Document III: Revised draft questionnaire—this document had been prepared during the 
week before the meeting, and included some possible alternatives to the question: 
proposed in Document I. 

Comments prepared by various experts on the first proposals in Documents I and II: 
by Mr. Brouwer and by Professors de Bie, Duijker and Fegiz. 

It was agreed to discuss: first, a series of general questions of purpose, design, coverage 

and procedure, secondly, and mainly in the panel specially designated for this purpose, 

the details of the proposed questionnaire and coding scheme. 


The Work Plan and the Design 


The general rapporteur reviewed the procedures applied in the nine-country surve 
undertaken by Unesco in 1948 and pointed to the three principal methodological 
recommendations in the aforementioned Buchanan-Candril report: (a) extensive 
pre-testing of question versions and codes in the different languages; (b) detailed face. 
sheet data on the economic and social background of each respondent; (c) central 
coding and tabulation. 

There was general agreement that these recommendations should be taken into 
account in planning the 1956 survey. Considerable discussion ensued about the need 
for centralization of coding and tabulation. It was agreed that, within a limited project 
such as the Unesco one, it would prove too costly to attempt central coding of responses 
directly from the interview protocols. The best solution would seem to be to set upa 
‘common core’ code book for each of the countries and to allow the national organizations 
to modify and supplement these codes on the basis of actual experience in classifying 
responses——al]l on the condition that the central agency was given exhaustive information 
about the codes finally used. The Working Group strongly supported the proposal 
to centralize all tabulation work after the punching of coded information on IBM 
card sets in each country. Several participants urged that national organizations 
should be allowed to undertake extensive analyses of their own data for ‘nation- 
specific’ reports: it was argued that such reports would add to the value of the stud; 
and in no way conflict with the comparative analysis work. It was pointed out that 
an arrangement of this kind had already been suggested in Working Paper I. 

There followed a discussion of the general relationship between the 1948 survey 
and the proposed 1956 study. The problem was to determine how far it would be 
advisable to plan a strict follow-up of the 1948 study for purposes of trend analysis: 
this would involve repeating a number of the 1948 questions in exactly the same form. 
In the plans so far prepared for the 1956 study, very little emphasis had been given 
to the need for trend analysis: as it was put in one of the documents, the work had 
concentrated on ‘the task of reorganizing and giving clearer focus to the 1948 study 
plan in the light of the experience accumulated and the theoretical and methodological 
considerations brought forward in the discussion of the findings’. The proposed 1956 
design was conceptually closely related to that of the 1948 study but practically none 
of the proposed questions was exactly the same as those used in the first survey. The 
proposed design for the 1956 study was explicitly focused on one central set of relation- 
ships: taking ‘contact and communication with foreign peoples and cultures’ 4 
independent variables, it was concerned with the exploration of differences in images 
of and attitudes to other nations and in attitudes to international co-operation 
possible dependent variables. As explained in Working Paper II it was proposed to 
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NEWS AND ANNOUNCEMENTS 


retain from the 1948 study the two sets of dependent variables while adding for analytical 
purposes a set of independent variables not covered by the 1948 questionnaire: variables 
related to personal experiences of contact and communication with peoples and cultures 
of other nations. 

Several of the participants expressed regret that so few of the 1948 questions had 
been retained in the proposals for the 1956 study. It was pointed out that it would 
probably be of little interest to compare response distributions after an interval of 
as much as eight or nine years: trend analyses in this field would mainly make sense 
ifthe same questions were repeated in a series of periodical sample surveys, the minimum 
would seem to be one every second year. It was suggested as a possible solution that 
Unesco might combine minor trend surveys, involving arrangements to repeat five 
to six questions at regular intervals in different countries, with occasional exploratory 
studies focused on the testing of central hypotheses about the effects of selected factors 
in producing changes in attitudes and images. It was also suggested that trend surveys 
might profitably be supplemented by secondary analyses of the raw data of routine 
surveys of relevance undertaken in different countries without any prompting by 
Unesco: a beginning in this direction has actually been made for surveys relating to 
national stereotypes through an arrangement between Unesco and the Instituut Voor 
Perswetenschap at the University of Amsterdam, under contract and within the frame- 
work of the Unesco 1955-56 programme. 

After some further discussion, general consensus was reached that an attempt should 
be made to concentrate the 1956 study on the testing of hypotheses about the differential 
effects of contact and communication. It was accordingly agreed to organize the design 
in three main sections: (a) the respondent’s personal experiences of contact with foreign 
peoples and exposure to foreign cultures; (b) the respondent’s images of and attitudes 
to his own and selected foreign peoples; (c) the respondent’s orientation to problems 
of international co-operation. In addition, it was agreed, after considerable discussion, 
to include, at least for purposes of descriptive analysis, two questions about general 
political and religious orientation and participation: this was considered primarily 
as an extension of the basic face-sheet information about the respondent’s background. 

As indicated in Working Paper II, this focused design does not allow any exploration 
of the additional areas covered in the 1948 study. It was particularly regretted that 
none of the questions relating to personal security could be incorporated in this design. 
It was recommended that special attention be given to the possibility of including some 
of these questions in the final revision of the interview schedule. Unfortunately, the 
panel designated to review the questionnaire in detail did not find time to consider 
this possibility at any length. 

Much discussion was finally devoted to the difficult question of the choice of countries 
to be surveyed. It was recognized that the final decision on this point could only be 
made by Unesco, on the basis of financial and administrative considerations. Strong 
emphasis was, however, given to the need for a clarification of the theoretical criteria 
of choice. It was first of all emphasized that, in a study of international attitudes and 
perceptions, the choice of countries would necessarily have consequences for the 
construction of the questionnaires: it would be essential to ensure exploration of mutual 
relationships (how the British see the French, the French the British, etc.). This 
would mean that primary concern should be given, not to the choice of separate 
countries, but to the choice of an appropriate combination of countries. 
Several ways of devising such combinations were suggested in the discussion: pairing 
off countries according to size, contrasting political structures, traditional hostilities 
or alliances, etc. The possibility of using comparative surveys to determine ‘regions of 
common thought’ was also explored: this could be done by choosing countries with 
common frontiers and analysing the findings by regional breakdowns to determine 
the effects of contiguity. 
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The Questionnaire — 
A special panel was designated to consider, in some detail, the questions and coda pater 
proposed in each of the sections agreed upon. The panel members wére Mr. Balstad, ge 
Mr. Barioux, Mr. Brouwer, Dr. Durant, Dr. Fegiz, Mr. Léchner, Mr. Pickard. had resea 
Mr. Porte, Miss Riffault, Mr. Rokkan, rapporteur. The p 

The major problems to be solved in developing a balanced questionnaire within chot, Pr 
the narrow limitations given were seen to be the following: Marshal 
1. In the section dealing with contact and exposure—how could a graduated index § The f 





for ‘amount of interaction’ be most economically produced, considering the fact 


that such criteria as travel and knowledge of foreign languages would split most P poate 
population cross-sections in minorities of 10 to 25 per cent and majorities of 75 to its discu 
go per cent? on prob 
2. In the section dealing with images of and attitudes to own and other nations- os wai 
how could the advantages of ‘open-ended’ and ‘forced choice’ procedures be | ay I 
combined, what would be the best way to explore not only the salient traits in the ian < 
images of foreigners of such-and-such nations, but also the degree of differentiation of pal 
in these images, the homogeneity-heterogeneity dimension (does the respondent an adap 
see all the British like this, or does he differentiate among them)? attempt 
3. In the section dealing with attitudes to international co-operation—what would The } 
be the most effective way to measure the degree of informedness about the issues develop 
and arguments involved in international politics, how far should the questionnaire ) subs 
go in singling out particular problems of co-operation between the countries or tonal 2 
within the general region to be covered? 
4. What would be the most effective sequence of questioning? Which section should 
come first in the interview schedule? ovope 
A number of alternative ways of solving these various questions were discussed The pas 
in the panel meeting. In the draft questionnaire, the fullest possible account has been wil , 
taken of the suggestions made by the panel. To indicate the actual scope of the operations a mee 
involved, a tentative scheme for coding and punching has been added: it is emphasized eis ; 
that this was only briefly discussed at the panel meeting and does not reflect any ee ee 
agreement among the participants. — ‘ 
The present questionnaire has not been adjusted to any particular country. By wid i 
way of illustration, references have been made to the ‘British’, the ‘French’, and the P ath 
‘Germans’; as soon as a decision has been reached on the countries to be studied, the . spac 
national questionnaire will, of course, have to be adjusted accordingly. The rapporteur, ‘se 
Mr. Stein Rokkan, presented this tentative revision at the subsequent plenary session wet ; 
of the Working Group and pointed to some of the difficulties still to be solved in 7 
constructing a final questionnaire for adaptation in each of the countries to be covered. peers 
He particularly called attention to the need for further revision in the section dealing a d 
with images of and attitudes to other countries (Q.. 12-16): it would seem particularly eric e 
important to undertake some pre-testing to develop suitable codes for the open- i E 
ended probes about liked and disliked traits, and about differentiations seen within Was 
each nation. It was also pointed out that the present question-sequence did not include is 
any item eliciting a characterization of the respondent’s own people. Various other nt e 
difficulties about the tentative revision were also discussed: thus particularly the question se - 
of additional information about travel abroad in Q. 10 (minimum length of stay), the — 
limitation imposed on the list of nationalities in Q. 12, the need for more extensive = lg 
questioning in the area of international politics, especially on the more concrete issues red 
currently discussed. It was agreed to circulate the revised questionnaire to all study ¢ 
participants for further comments after the meeting. Three alternative sets of questions ; 
have been suggested. ; Focus 
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PROBLEMS AND PROSPECTS OF INTERNATIONAL SURVEY RESEARCH: PANEL DISCUSSION 





After a preliminary exchange of views on the problems and prospects for international 
research co-operation in the use of sample surveys for purposes of comparative analysis, 
the Working Group proceeded to designate a panel to discuss a set of concrete proposals 
for research action. 

The panel was constituted as follows: Dr. Anderson, Professor de Bie, Dr. J. E. God- 
chot, Professor Lasswell, Professor Lerner, Professor Lévi-Strauss, Mr. Lévy, Professor 
Marshall, Dr. Téna-Artigas. 

The following is an extract of the report on the discussions and agreements of the 
panel prepared by the rapporteur, Professor Lerner: 

Despite the avowed practical difficulties involved, the panel agreed to concentrate 
its discussion on the development of a long-term programme of comparative research 
on problems of international understanding and peaceful co-operation. The discussion 
was primarily concerned with general problems of theory and method in planning 
such a programme: by agreement with the representatives of Unesco’s Department of 
Social Sciences, no detailed discussion was undertaken of the concrete implication 
of these proposals for the programme and budget for 1957-58. It was understood that 
an adaptation of the proposals to the structure of Unesco’s work programme would be 
attempted at a later stage. 

The panel discussion was organized around five sets of problems to be faced in, 
developing any long-term programme of international survey research: (a) scope; 

) substantive focus; (c) determining factors to be explored; (d) methods; (e) organiza- 
tional arrangements. 


Scope 


The panel agreed that comparative surveys must take account of the structure of the 
world political arena as it is at present: this is a main determinent of attitudes toward 
international co-operation. How people position themselves with respect to the political 
arena, conditions their views of whether international co-operation is possible at all 
and, ifso, within what limits. It was proposed, therefore, that the long-term study should 
focus upon countries whose internal structure has been profoundly affected by the 
world arena, using as a control other countries whose internal structure has been only 
slightly affected. 

It would be desirable to select countries in such fashion that, theoretically, they could 
be interchangeable within the sample and control groups. However, the practical 
impossibility of obtaining a perfect state of equivalence between countries makes it 
necessary to recommend that a core group of countries be maintained throughout the 
period of a long-term study. Some variation would be permissible among countries 
outside this core group. The panel deliberately refrained from naming particular coun- 
tries to be included since this must be partly a function of administrative convenience 
and budgetary capacity. 

With respect to the special groups to be studied within each country, it was recom- 
mended that special attention be given to the ‘professional class’. The panel referred 
here to all those groups which play a considerable role in the diffusion of information 
and the formation of opinion. This includes the liberal professions, higher level admi- 
nistrators, and managers, journalists in all the mass media, teachers, and the clergy. 
These groups are the ‘intermediaries’ between governors and the governed. Hence, 
study of their attitudes sheds light upon the society as a whole. 


Focus 

An appropriate focus of inquiry would be the degree of reciprocal confidence between 
countries, La bonne foi defines an important set of limits upon peaceful co-operation. 
The measure in which people trust each other’s general purposes often determines the 


attitudes taken toward specific practices. In particular, concrete proposals for inter- 
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national co-operation are judged according to one’s confidence in the proposed pan. 
ners. Two concrete items merit comparative study, through time, as between nation 
slightly or profoundly affected by current international relations: (a) variant degrees 
of confidence in international organizations and regional programmes as effective 
channels for establishing durable peace; (b) variant degrees of confidence in the effective. 
ness of different modes of political action—legislation and law-enforcement, negotiation 
and mediation, violence and the threat of violence (demonstrations, rebellions, wars’, 


Determining Factors to be Explored 


Other factors whose effect upon attitudes toward international co-operation require 
systematic exploration through time are: the degree of industrialization of the group 
and country; the socio-economic position of the group and country; the structures of 
decision-making (types of regimes, parliamentary procedures, party structures) ; the 
amount of knowledge of foreign peoples as a function of the amount of contact (both 
primary and secondary); the psycho-cultural affinity between peoples, expressed 
through time as fluctuations in the ‘regions of common life ways’; the impact of political 
advance at the national level upon fluctuations in attitudes toward international 
co-operation; the effects of factors affecting personal insecurity, and the displacement 
of personal insecurities into the international arena; the imagery of self and other: 
which, when clustered together in stereotypes of national character’, impinge sys. 
tematically upon attitudes toward international co-operation; the very process of 
stereotyping—the ways in which stereotypes are formed and modified through time: 
the interaction between special groups, such as the professional class, and the public 
at large in the formation of ‘national’ and ‘international’ opinion. 


Methods 


On the methodological problem the panel recommended that Unesco avoid loyalty 
to a single procedure. While the sample survey is a basic research instrument, whose 
fullest use we wish to promote, the results obtained by survey procedures can well 
be enriched, in any long-term research programme, by community and small-group 
studies among other techniques. The panel wished to recommend the concerted use of 
these several methods upon major problems of continuing interest. 

The panel gave special attention to the theory and technique of using ‘controlled 
samples’ in survey work. This involves difficult, but quite manageable, procedure. 
Our goal is comparability; the method by which we reach this goal is to establish 
functional equivalences; such functional equivalence, once obtained, can be expressed 
in standard procedures. This discussion was aptly summarized by the suggestion that 
what is wanted is ‘standardization, not sterilization’. The keyword in any case is 
comparability. 

A sustained discussion of the technical problems involved in the OCSR cross-national 
study of teachers in primary and secondary schools led to a recommendation that 
seemed generally acceptable: to wit, since we seek data comparable both as to sample, 
place and time, our methodological recommendation is for controlled samples. com- 
paratively studied through time. 


Organizational Arrangements 


To carry out the type of long-term programme recommended, Unesco will require 
appropriate organizational machinery. There is a need, generally felt by the panel, for 
channels to ensure scientific continuity in work on attitudes and their consequences for 
peaceful co-operation. Unesco can fill this need only if the Social Sciences Department's 
responsibility for scientific continuity is clearly inscribed in the Unesco programme and 
budget. It was agreed that the panel would support efforts by the Director of the 
Departmeni to accomplish this admirable purpose. 
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| part Three specific organizational procedures were mentioned, which might evolve 
ation; § ;multaneously, and as a functional outgrowth, with the proposed long-term pro- 
legrees 
gramme. 
fective 1, Maintenance of Unesco’s current relationships with existing structures capable of 
ied encouraging scientific continuity, e.g. WAPOR. 
uation 2. Aspecial consultative committee operating on some continuous basis, or with some 
ea. regular periodicity, focused upon the specific problems involved in executing the 
long-term research programme. 
3. The formation of realistic continuing long-term relations with research groups 
f outside Unesco. Such groups could share responsibility for work under the Unesco 
quire programme. In return, they would receive the intellectual, moral and financial 
sroup support of Unesco. 
res of 
); the 
(both SUGGESTIONS FOR UNESCO ACTION 
ressed 
litical | The above report on the panel discussion was presented to the Working Group in 
‘ional § plenary session by the rapporteur, Professor Daniel Lerner. The Working Group found 
‘ment § itself in general agreement with the proposals of the panel. Some discussion developed 
thers JF on the suggested scope of long-term studies of this kind. It was recognized that com- 
* sys: fF parative survey research could only be undertaken for a limited number of countries 
ss of & and territories. To ensure wider coverage, concerted efforts would have to be made to 
time; § aid the development of research organizations of this type in more and more countries. 
ublic Among countries singled out for particular attention were Egypt, Lebanon, Syria, 
Turkey, India and Pakistan. It was suggested that Unesco consider the possibilities of 
encouraging the development of permanent organizations for the conduct of sample 
surveys in these countries. 

In considering the report presented by Professor Lerner, the Working Group did 
yalty not draw up and agree upon any formal recommendations for further Unesco action. 
hose The discussion did, however, point to a series of general conclusions and suggestions: 
well these were given more precise form after the meeting by the two panel rapporteurs in 
roup co-operation with other members of the WAPOR Committee on International Polling. 
se of The following draft formulations were submitted to the members of the Working Group 

for comments: 
alled 1. There was general agreement that Unesco should promote, over a period of several 
ures. years, a series of comparative trend studies of people’s attitudes to international 
lish co-operation, their feelings about and their images of foreign nations and cultures, 
ssec! and their sense of involvement and participation in world affairs; the studies should 
that be designed not only to provide continuing information about changes in attitudes 
eis and opinions, but also to allow systematic exploration of the crucial factors affecting 
such change. Quite particularly, it was suggested that the studies give emphasis to 
onal the analysis of factors of intercultural and international exchange and communi- 
that cation, e.g. the impact on individual orientation and participation of such experiences 
ple, as study or work abroad, personal contacts with people from foreign cultures, parti- 
om- cipation in international organizations, exposure to different types of mass media 
presentation of other countries. 
2. In proposing the development of such a programme, the Working Group was 
unanimous in stressing the need for continuity in the organizational arrangements. 

The data and the findings should be systematically assembled and collated through 
lire time and they should, as far as possible, be integrated in the broader framework of 
for scientific and scholarly knowledge about social economic, juridical and _ political 
for developments. 
nt’s 3. As a first step in this direction of regular data-gathering on comparative lines, it 
ind was proposed that the exploratory study currently planned for 1956 be followed up 
the during the 1957-58 period by another comparative survey designed to imple- 


ment one part of Unesco’s proposed studies of ‘the means of promoting peaceful 
co-operation’ (draft resolution 3.62): on the basis of these survey undertakings it 
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would then be possible to draw up a detailed plan for regular trend studies ina s¢; 

of countries at least every second year. 

4. To ensure full continuity in this work and to provide a broader basis for cumulative 

stocktaking in this field, it was further proposed: 

(a) That Unesco’s Department of Social Sciences extend its clearing house service 
in the field of international survey research.' 


(b) That, in order to provide for long-term planning of comparative surveys, 









































Unesco constitute a consultative committee on comparative research to advise on In we 
problems of planning and execution; this committee should be set up in co. peri | 
operation with the International Social Science Council, WAPOR and the inter. F ms 
national associations in psychology, sociology and political science, and should - wd 
include representatives of research organizations experienced in the conduct ia 

of comparative inquiries and equipped to carry on further work on an inter- i 
national level. — 

(c) That Unesco pay particular attention to the need for systematic collection of oll ste 
information about methodological developments in the different countries of f° is 
the world; through the collation and analysis of the research instruments and - oat 
instructions applied by the various organizations, a better basis could gradually — 

be provided. for concerted efforts to ensure a higher degree of comparability — 
between sample surveys undertaken in different countries of the world on — 
problems of particular relevance to Unesco’s programme of action. The 
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In implementation of Resolution IV.1.3.422 adopted by the General Conference at 

its eighth session, the Director-General convened a conference on the cultural assi- 

milation and integration of immigrants from 18 to 27 April 1956. By the courtesy of 
the Government of Cuba, the conference was held at the Casa Cultural de las Americas 
in Havana. 

The participants were: representatives of the following countries of immigration— 
Australia, Brazil, Canada, Chile, Colombia, Costa Rica, Dominican Republic, France, 
Israel, New Zealand, United States of America and Venezuela; observers from the 
following countries of emigration—Gerraan Federal Republic, italy, Japan, Nether- 
lands, and Spain; observers from Cuba, Mexico and the Holy See; representatives of 
the International Labour Office, the Organization of American States and the Inter- 
governmental Committee for European Migration, as well as of non-governmental 
organizations specializing in migration questions; and a number of specialists acting 
as consultants to Unesco. A complete list of the participants is given on page 133. 

The Chairman and General Rapporteur of the conference was Mr. W. D. Borrie 
of the Department of Demography at the Australian National University, Canberra; 
his preliminary report is reproduced below. 

The agenda and the rapporteurs appointed for the different items were as follows: 
Item 1. Current practices in the receiving countries (Dr. Manuel Diegues Jr., Brazil). 
Item 2. The problem of cultural integration (Dr. William S. Bernard, United States 

of America, and Dr. S. N. Eisenstadt, Israel). 

Item 3. (1) Cultural integration and economic factors (Professor J. J. Spengler, 
International Economic Association). (2) The family (Mrs. N. West, Canada, and 
Mr. M. F. Rodriguez, International Social Service). (3 and 4) Problems of edu- 
cation and communication (Mr. S. Davidovich, Canada). (5) Participation in 
community life (Dr. A. Buitron, Organization of American States). (6) The require- 
ments of the receiving countries (Professor T. Lynn Smith, International Socio- 
logical Association). (7) The requirements of the immigrants (Padre F. Bastos de 
Avila, International Catholic Migration Commission). (8) Psychological factors 
(Dr. S. N. Eisenstadt, Israel). 

Item 4. Evaluation of the different factors in the process of integration (Professor 
A. Sauvy and Mr. A. Wolff, France). 

Item 5. Recommendations (Mr. W. D. Borrie, Australia, and Mr. H. M. Phillips, 
Unesco Secretariat). 

Unesco proposes to publish in book form in 1957 a final report on the conference 

prepared by Mr. Borrie, together with a selection of the working papers and 

reports. 
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REPORT OF THE GENERAL RAPPORTEUR, MR. W. D. BORRIE 
or This conference may be considered as the third phase in a series of studies relating to 
problems of integration and assimilation with which Unesco has been associated over 
the past seven years. The first phase was the conference sponsored by the International 
Population Union in Geneva in 1949 to discuss the cultural assimilation of immigrants. 
The second phase developed from a meeting sponsored by Unesco in Paris in 1950 
which planned the preparation of a number of studies in different countries within 
the same broad general framework. 

The third phase, the Havana conference, was planned in collaboration with 
governments of the receiving countries as well as with intergovernmental and non- 


129 





INTERNATIONAL SOCIAL SCIENCE BULLETIN 


governmental agencies and individual specialists who have been concerned to study 
problems of migrant integration in recent years. 

The Havana conference was attended by some 40 persons, made up as follows: 
17 representing countries of immigration, 6 acting as observers for countries of emigra- 
tion, 3 representing other intergovernmental agencies, 14 acting as observers and 
consultants from scientific and voluntary agencies. 

The conference was opened by Dr. Gonzalo Guell, Minister of State for Cuba, while 
addresses were also delivered at the opening meeting by Dr. G. Francovich, Director 
of the Unesco Regional Office in Havana (on behalf of Mr. Luther H. Evans), 
Dr. J. de Sandoval of the International Labour Office, Mr. E. Marks of the Inter. 
governmental Committee for European Integration and Dr. A. Buitron of the 
Organization of American States. Mr. W. D. Borrie of the Australian National 
University was elected chairman on the proposal of the Brazilian representative, seconded 
by the representatives of the United States of America and France. 

As the conference was relatively small in numbers it was agreed that the agenda 
should be discussed in plenary session rather than through committees, but to assist 
in the planning of the meetings a steering committee was set up and rapporteurs were 
appointed for each item of the agenda. 

The discussion of the agenda items began at the afternoon meeting on 18 April. 
The remainder of that day and Thursday, 19 April, were given over to an outline and 
discussion of the practices and institutions existing in the different countries of 
immigration to assist the integration of immigrants. Statements were made by the 
representatives of Australia, Brazil, Canada, Chile, France, Israel, New Zealand, and 
the United States of America, as well as by the President of the Conference for Non- 
Governmental Organizations interested in migration and by representatives of the 
International Catholic Commission and the International Confederation of Free Trade 
Unions. It emerged from these discussions that both concepts and practices differ 
greatly in the various countries according to such factors as cultural background of the 
receiving country, the degree of cultural difference between migrants and non-migrants, 
and the pattern of settlement of the migrant (e.g. rural group settlement, urban settle- 
ment, etc.). Nevertheless it was clear that in all countries both the State and non- 
governmental agencies are becoming increasingly conscious of the importance of 
Positive action to assist immigrants in overcoming problems associated with their 
initial settlement. This discussion clarified the particular problems which exist in each 
country in regard to economic absorption, language facility, citizenship rights and so 
on. It also emphasized the importance of collaboration between governments of sending 
and receiving countries and the role of intergovernmental agencies in the selection and 
pre-training of immigrants. 

In the discussion which followed under Item 2 of the agenda, ‘The problem of cul- 
tural integration’, further attempts were made to clarify concepts of ‘assimilation’ 
and ‘integration’, on which there had been some difference of opinion in the initial dis- 
cussions. It was apparent that these are difficult concepts, on which there is not yet com- 
plete agreement amongst social scientists, but, without minimizing the importance of 
clarifying such concepts, the conference took the view that its function was primarily to 
concern itself with essentially practical aspects of the process of settling migrants, and 
that the problem areas requiring action could be isolated and examined without settling 
first the more academic issue as to the precise meaning of the terms ‘integration’ and 
‘assimilation’. It was generally accepted, however, that complete conformity between 
migrant and non-migrant, certainly in the first and even in the second generation, was 
neither practicable nor desirable. The discussion also suggested that the areas in which 
the receiving countries required cultural uniformity by the migrants are tending to 
become smaller than in the past, and that consequently a wider degree of cultural 
differentiation is now being permitted, and indeed in some countries is being actually 
encouraged as an aid to the total and long-term process of settling immigrants. It was 
emphasized that the basic areas in which uniformity will be required of immigrants 
from the outset are in the civic and legal spheres, but that beyond this the point dividing 
the area of conformity and cultural differentiation may be conceived as a moving 
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equilibrium, which shifts in accordance with time and circumstances in different 
countries. 

From this point the conference took up the discussion of specific items of a more 
practical character, with the object of ascertaining the significance of each in the 
successful settlement of the immigrant in his new social and cultural milieu. It was 
readily accepted that the successful economic absorption of the immigrant was essential 
to the total progress of integration, but it was pointed out that mere economic planning 
was by no means the only thing required. Successful economic absorption requires 
migration to be kept within the nation’s economic capacity and this concept alone 
raises difficult problems which the conference could not discuss at any length, but 
which had been the subject of careful study at a previous Conference of the International 
Economic Association. The conference was more concerned to emphasize the 
importance of reciprocal rights in social security, adequate facility in language to assist 
economic absorption, the importance of careful selection and/or training to fit the 
immigrant for his new economic environment, and the important role to be played by 
trade union and employer organizations in assisting the immigrant during his initial 
phase of settlement. This meeting also again emphasized the need for collaboration 
between sending and receiving governments in planning the economic aspects of a 
migration programme. 

While the conference accepted the view that successful economic absorption was 
essential, it also emphasized that any long-term immigration programme must be based 
essentially upon family migration. But family migration, while undoubtedly an aid to 
successful settlement of migrants in their new environment, clearly carries with it 
problems of cultural integration which require special action by, both governmental 
and non-governmental bodies. Indeed family migration may for a period encourage the 
retention of social and cultural traits of the areas of origin, but this could be an aid to 
successful settlement in non-cultural matters. Some of the special problems associated 
with family migration arose from different rates of integration amongst members of the 
family unit. For example, children tend to acquire new languages quickly through the 
influence of compulsory education; husbands also tend to acquire sufficient language 
for economic purposes through associations at work; by contrast mothers in the home 
and the aged tend to remain largely isolated from influences encouraging language 
facility and to be dependent upon the language, customs and social habits of their 
countries of origin. In this situation association with both the culture of the areas of 
origin and the culture of the country of adoption is very necessary for the family unit 
as a whole, and an important problem to be faced by governmental and non- 
governmental agencies is how to encourage this multi-cultural situation without at 
the same time encouraging disorganization within the family. The conference empha- 
sized that the solution of these family problems required sympathetic understanding by 
thenon-migrants and the education of these non-migrants toanappreciation and know- 
ledge of the history, geography and culture of the areas from which the immigrants come. 

Many of the issues raised in the discussion of the family were relevant to other items 
of the agenda. This was particularly true of education and communication. While it 
was agreed that modern techniques of mass communication (press, radio, television, etc.) 
are greatly extending the opportunities for educating immigrants in the ‘ways of life’ 
of the countries in which they settle, it was pointed out that only limited uaderstanding 
would be gained by some groups (e.g. aged and women in the home) who had relatively 
few daily contacts with the receiving society, compared with children and bread- 
winners. While the conference emphasized the role of formal education as well as mass 
media of instruction in encouraging immigrants’ knowledge and understanding of the 
culture of the society of adoption, it was again stressed that association with the culture 
of origin remains important for the first generation immigrants. Therefore the conference 
emphasized the part which a foreign language press could play by serving as a medium 
of association with values derived from their original culture and still important to the 
immigrants, as well as a medium, in the language of the area of origin, and therefore 
readily understood, through which the immigrants could extend their understanding 
of the cultures of their countries of adoption. 
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These factors of economic absorption, language facility, education and mass commp. 

nication were all examined from the aspect of encouraging the participation of imni. 
grants in cultural life, both through positive action by the immigrants and through 
understanding of the immigrants on the part of the indigenous population. It was 
realized, however, that such intermingling was not always possible, particularly jn 
countries where immigration was still being deliberately encouraged through group 
settlements in relatively isolated areas. Illustrations given to the conference by repre. 
sentatives of countries which have had recent experience ofsuch group settlements, made 
it quite clear that these settlements present problems of their own. In rural group settle. 
ments, for example, successful economic planning alone might leave the migrants ina 
state of cultural disintegration as their association with their original culture became 
more remote, and their continued isolation restricted association with the culture of the 
country of adoption. The conference emphasized that in such rural group settlement; 
careful attention needed to be paid to this problem of cultural transition when the 
initial economic plans were made. In the time available, the conference was able to 
consider only this aspect of group settlement; but attention was drawn to the need for 
further study of other problems in relation to the formation of groups or enclaves within 
urban or other areas not geographically isolated from non-migrant population, 
Nevertheless it was stressed that, while group association to the point of segregation 
between migrant and non-migrant population was to be avoided, the migrants’ freedom 
to associate with their ethnic groups was nevertheless essential to their successful 
settlement. 

The conference then turned its closer attention to the requirements of the receiving 
countries on the one hand and the rights and expectations of immigrants on the other. 
It was accepted that all migrants must expect to undergo a period of ‘apprenticeship’ 
before they can become full participating members of their new societies; but it was 
equally emphasized that, once that period of apprenticeship had been served and the 
immigrants had become naturalized, they should have equality of rights as well as of 
duties with the native-born. Several delegates mentioned the importance of an adequate 
understanding by the potential immigrant of the ways of life and concepts of citizenship 
in the receiving countries. Consequently the conference agreed that this was a field in 
which, again, close collaboration should be maintained between sending and receiving 
governments. Attention was also drawn to the importance of accurate factual state- 
ments which the migrant could study before embarkation; and it was recommended 
that Unesco should collaborate with governments and with other Specialized Agencies 
in encouraging the preparation of such manuals of information. 

It was generally felt by the conference that such information would greatly help the 
migrants to prepare for their adjustment to the new environment and to build up a 
mental pattern of expectations before migration which would be substantially capable 
of fulfilment and which would not turn out to be mere fantasies. 

But while such pre-training was recognized as an important aid to adjustment after 
settlement, the conference recognized that adjustment was a long and difficult process 
in the best of circumstances. It was further felt that there might be a danger of 
attempting to deal with every situation by a universal rule of thumb. This need to 
study and examine each situation, rather than to seek a universal panacea was again 
emphasized in the meeting of the conference devoted to the discussion of psychological 
problems. With the exception of forced or refugee migration, where psychological 
problems become predominant and largely isolated from institutional settings, the 
immigrants’ psychological reactions need to be considered against the background of 
concrete situations associated with the institutional and cultural framework of the 
areas in which they settle. The solution of such problems depends upon the 
establishment of effective communication between immigrant groups and the corres- 
ponding groups of the receiving society, and upon the extent to which these groups 
find one another mutually acceptable. Hence the psychological problems have to be 
studied first in the home, in relation to family matters, in relation to basic housing and 
accommodation needs, in relation to work situations, and so on. While psychological 
factors are involved throughout the whole area of migrants’ resettlement, a fundamental 
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requirement in the initial phase of settlement is the re-establishment of those immediate 
personal social relationships which form the cohesive basis of the immigrant’s life. The 
conference emphasized that, if this could be achieved initially, the task of extending 
satisfactory relationships with the wider society would be greatly facilitated. 

The final meetings of the conference considered the relative importance in the process 
of cultural integration of the different factors discussed during the previous week. This 
discussion provided the frame for draft recommendations which were prepared by the 
chairman and Mr. Phillips and submitted to the conference at its closing meeting. Those 
recommendations as finally approved are quoted on page 136. 


LIST OF PARTICIPANTS AND THEIR ADDRESSES 


Countries of Immigration 


Australia, W. D. Borrie, Reader-in-Charge, Department of Demography, Australian 
National University, Box 4, G.P.O., Canberra. 

Brazil, Manuel Diegues, Jr., Catholic University, Rua da Matriz 92, Botafogo, Rio 
de Janeiro. 

Canada, Eugéne Bussiére, Director, Department of Citizenship and Immigration, 
West Block, Ottawa; Stephen Davidovich, Assistant Director, Community Pro- 
grammes Branch, Department of Education, 206 Huron Street, Toronto; Nell 
West, President, New Canadian Services Association of Ontario, 104 Cluny Drive, 
Toronto. 

Chile, Emilio Edwards Bello, Ambassador of Chile, M-51, Apartado 2188, Vedado, 
Havana; Carlos Bravo Munez, First Secretary, Chilean Embassy, M-51, Apartado 
2188, Vedado, Havana. 

Colombia, Alberto Diaz Luna, First Secretary, Colombian Embassy, Calle 6, No. 3-59, 
Esquina 17, Vedado, Havana. 

Costa Rica, Mario Goicoechea Quiros, Ambassador of Costa Rica, Calle 21, No. 802, 
Vedado, Havana. 

Dominican Republic, Concepcion Valdez Creme, Cultural Attaché, Embassy of the 
Dominican Republic, Aguila 368, Vedado, Havana. 

France, Alfred Wolff, Under-Director cf Population, Ministry of Public Health and 
Population, 15 rue Scribe, Paris-9°. 

Israel, S. N. Eisenstadt, Chairman, Department of Sociology, Hebrew University, 
Jerusalem. 

New Zealand, E. J. Fairway, Officer-in-Charge, Citizenship Branch, Department of 
Internal Affairs, Government Buildings, Wellington. 

United States of America, William S. Bernard, Executive Director, American 
Federation of International Institutes, 11 West 42nd Street, New York; Walter H. 
Bieringer, Member of the Public Advisory Committee to the Refugee Relief Program, 
c/o Plymouth Rubber Co., Canton, Massachusetts; Pierce J. Gerety, Deputy 
Administrator, Refugee Relief Program, State Department, Washington. 

Venezuela, Vicencio Baez Finol, Assistant to the Department Director, Ministry of 
Agriculture, Caracas. 


Observers from Countries of Emigration 


German Federal Republic, Baron J. W. de Budenbrock, Chargé d’Affaires, Embassy 
of the German Federal Republic, Apartado 1110, Havana. 

Italy, Carlo Nichetti, Counsellor, Italian Embassy, Apartado 1293, Havana. 

Japan, Yoshiro Arino, Secretary, No. 3 Section, Immigration Bureau, Ministry 
of Foreign Affairs (Gaimusho), Kasumigaseki, Chiyoda-ku, Tokyo; Shigeyoshi 
Fukushima, First Secretary, Japanese Legation, Havana. 
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Netherlands, H. P. Linthorst Homan, President of the Committee, ‘Integration of 
Immigrants’ of the Netherlands’ Emigration Council, Queen’s Commissioner for 
the Province of Friesland, Provinciehuis, Lienwarden. 

Spain, Manuel Alabart, First Secretary, Spanish Embassy, Havana. 


Observers 


Cuba, Zoila Leiseca Sanchez, Director-General of Immigration, 23 No. 1371 esq. 20, 
Vedado, Havana. 

Holy See, Miguel Figueroa y Miranda, Counsellor Minister, Chief of Department of 
Political Affairs for Europe, Ministry of Foreign Affairs, Avenida 7 A, No. 6603, 
Miramar, Havana. 

Mexico, Maria Emilia Tellez Benoit, Second Secretary, Mexican Embassy, Ave. Kohly, 
Alturas del Vedado, Havana. 

United States of America, Leon Climenkc, Executive Secretary, State of New York 
Committee on Refugees, Department of Labor, 80 Centre Street, New York. 


Intergovernmental Organizations 


International Labour Office, José Enrique de Sandoval, Avenida Maceo 501, Havana, 

Organization of American States, Anibal Buitron, Chief, Section of Labor, Migration 
and Social Security, Pan American Union, Washington 6, D.C. 

Intergovernmental Committee for European Migration, Edward B. Marks, 11 West 
42nd Street, New York. 


Observers and Consultants from Scientific and Voluntary Agencies 


Institut National d’Etudes Démographiques, Alfred Sauvy, 23 Avenue Franklin- 
Roosevelt, Paris. 

International Economic Association, J. J. Spengler, Duke University, Department 
of Economics, Durham (North Carolina, United States of America). 

International Sociological Association, T. Lynn Smith, University of Florida, Depart- 
ment of Sociology, Gainesville (Florida, United States of America). 

Asociacién Cultural Italo-Hispdnica, Flora Basulto de Montoya, General Cémez 
No. 15, Camaguey (Cuba). 

Catholic International Migration Commission, Padre Fernando B. de Avila, R. Marques 
de S. Vicente 263, Gavea, Rio de Janeiro (Brazil). 

Catholic International Union for Social Service, Julia Arellano de Romaguera, 
Comedor Popular Luisa Quijano, Sama 13206, Marionao, Havana. 

Conference of Non-Governmental Organizations Interested in Migration, J. J. 
Norris, 14 rue de Hollande, Geneva. 

International Catholic Migration Commission, J. J. Norris, 11 rue Cornavin, Geneva. 

International Confederation of Free Trade Unions, Jose Arteaga, Orlando Gomez Gil, 
Confederacién de los Trabajadores de Cuba, Palacio de los Trabajadores, Pefialver 
y San Carlo, Havana. 

International Federation of University Women, Mercedes E. Gatell Rayneri, Calle 
82 A, No. 714, Miramar, Havana. 

International Social Service, Manuel F, Rodriguez, 345 East 46th Street, New York. 

Junta Catélica Italiana para la Emigracién, Mgr Amelio Poggi, Nunciatura Apostdlica, 
Calle 12, No. 64, Apartado 2875, Mimosa, Havana. 

National Catholic Welfare Conference, Mgr Andre P. Landi, Secretario de la Nunciatura 
Apostdélica, Calle 12, No. 64, Apartado 2875, Mimosa, Havana. 

World Union of Catholic Women’s Organizations, Margarita Lopez, Milagros 120, 
Oeste Vibora, Havana. 
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NEWS AND ANNOUNCEMENTS 


Unesco Secretariat 


Guillermo Francovich, Director, Unesco Regional Centre in the Western Hemisphere, 
Calle 5, No. 306, Vedado, Havana. 

H. M. Phillips, Specialist, Department of Social Sciences, Unesco, 19 avenue Kléber, 
Paris-16¢, 


RESOLUTION AND RECOMMENDATIONS 
ADOPTED BY THE CONFERENCE 


The conference convened by Unesco in Havana from 18 to 27 April 1956 consisted 
of representatives from governments, intergovernmental agencies and non-governmental 
organizations as well as of social scientists and consultants. 

The conference was of a specialist character and the representatives of governments 
who participated were not required to commit their governments. It unanimously 
adopted the following resolution: 


The conference 

Noting that during the past decade some seven million people have immigrated in 
response to policies adopted by governments of countries of immigration, and 

Believing that this places a responsibility on the countries of reception to assist the 
immigrants in their task of achieving satisfactory cultural integration as new 
citizens 

Considers the initiative of Unesco opportune in calling the present conference, and 

Draws attention to the following considerations: 


The cultural integration of immigrants is interwoven with the economic and social 
aspects of their absorption, which at the intergovernmental level are the concern of 
the United Nations, ILO and other Specialized Agencies of the United Nations, 
ICEM, and of OAS in respect of regional matters covering the United States of America 
and Latin America. 

Full cultural integration is a long-term process frequently involving more than one 
generation. Attempts to coerce or unduly hasten the process can cause undesirable 
reactions, but a policy of laisser-faire has also proved insufficient. For this reason an 
increasing number of governments and voluntary agencies are establishing or requiring 
technical services designed to facilitate the process. In this connexion increasing use 
is being made of modern techniques of mass media of communication, of language 
teaching and of adult education. 

There is however considerable divergence in practice, and the development of such 
services is uneven as between various countries. While this is frequently due to differences 
of policy and approach, it is clear that this is a technical field in which governments 
can profit from an interchange of experience, particularly in view of recent develop- 
ments in the social sciences and in educational techniques. 

Unesco has already effected a number of valuable studies in the field of cultural 
integration, but the discussion revealed many unsolved problems which point to the 
urgency of stimulating further research, particularly in universities. 

Complete conformity is required in areas involving civil rights and duties, but 
integration in strictly cultural fields is being increasingly adopted as an objective. 
Whether integration, based on cultural pluralism, is but a step towards eventual 
total identification with the culture of the receiving society, or whether other terms 
are employed, is an academic question, since reciprocal adjustment between the 
immigrant and the culture of his adopted country goes on. The moving equilibrium 
determining the degree of required conformity shifts in accordance with time and 
circumstances. 
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The Conference therefore makes the following recommendations: 


I 1, Tha 
cult 
1. That, since successful cultural integration is dependent upon the immigrant’s (a) 


obtaining adequate economic and social living conditions within the basic policies 
of the intaking countries and with due consideration for humanitarian factors 

(a) careful selection and preparation of immigrants is required, having regard to 
their desire to migrate, their occupational skills and capacities for being trained, (b) 
so as to facilitate their integration within the economic life of the recipient 
countries. The co-operation of governments both of the sending and receiving 
countries is required for this purpose, as well as that of employers’ organizations, 
trade unions, and ILO! and ICEM as the agencies concerned with aiding : 
governments in this field; (c) 
in regard to the matter of protecting working and labour conditions of immi- 
grants, attention be drawn to the work already achieved and in hand by ILO 


(b 


a 





as the intergovernmental agency bringing together governments, employers (d) 
aud workers. 

2. That, since the attitude of his employer and fellow workers is a vital factor to the 
immigrant, particularly at the initial stages, every effort should be made by employers — * Thi 
and trade unions to promote the acceptance of the immigrant at his work. In this (a) 
connexion it is important that his labour should be as far as possible complementary 
to and not competitive with the existing labour force. (b) 

3. That, as social welfare is an important factor in the settlement of immigrants, the 
need should be recognized for maximum reciprocity between countries in regard 
to social security rights and benefits. 3: Ps 

a 
II 

1. That full attention be given to the importance of the family unit in immigration (b) 
and as a factor in integration. The family can play a major role in the capacity of 
its members either to integrate quickly or to persist in customs and mores alien to 
the society of the receiving country; accordingly, the objective in assisting integration 
should be to encourage adjustment of the family without destroying its basic 
structural pattern, having regard to 
(a) the necessity of facilitating the reunion of the family as soon as possible; 

(b) the necessity for adequate housing, for the opportunity of social contact both 
with their own ethnic groups in the initial period of adjustment and with the 1. Th 
existing population, for adequate schooling for their children and_ social cul 
services; be 
(c) the creation of opportunities for extending their contacts into the wider frame- to 
work of the society of reception, for intermarriage and for participation of pes 
all of the family in full community life; (a) 
(d) the problems needing special treatment which arise in the case of dual cultures 
in the home as a result of such factors as intermarriage, and differential rates of 
adaptation according to age, sex and social roles of different members of the (b 
family; 
(e) the special problems, with attendant possibilities of hardship, of aged immigrants (c 


arising from their transfer to a new social and cultural milieu late in life; 

(f) the special problem of lone immigrant women whatever their civil status; 

(g) the need for training sufficient personnel instructed in the cultures, languages (d 
and psychological problems of the immigrants, and the maximum use of 
volunteers to work with these trained persons. 


1. The representative from Venezuela asked to be recorded as abstaining in respect of all reference to ILO, as 
his country was not a member of that organization. 
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III 


. That, since language facility is an indispensable aid to the extension of social and 


cultural association, particular attention should be given to 

(a) sympathetic handling in schools of the problems faced by children in acquiring 

a new language (e.g. by partnering immigrant and non-immigrant children, 

or by special language classes for immigrants to expedite their instruction and 

to facilitate their association with their own age group) ; 

the provision of special language and citizenship classes for adults, with the 

object of preparing the immigrant for full participation in the life of the commu- 

nity, as well as of reducing the possibility of tension within the home which 
may arise from differential rates of language facility as between parents and 
children; 

(c) the maximum use of the media of mass communication to reach groups, such 
as the aged or married women, who cannot readily be influenced by more 
formal educational methods; 

(d) extending the opportunity of language teaching in response to immigrant 
requirements at the earliest possible stage of the migration process in the 
countries of origin and on board ship. 


cS 
= 


. That educational services should emphasize 


(a) the desirability of associating adult education with instruction of a vocational, 
social and civic character; 

(b) the special problems and needs of professional persons, particularly in regard to 
the recognition of professional qualifications and their role as elites who can 
assist the integration of groups of different origins. 


. That, in the light of the considerations in the Preamble, 


(a) school curricula, adult education and the media of communication should 
give due attention to the understanding of the cultures of communities of the 
countries from which immigrants have come; 

(b) recognition be given to the potentiality of a foreign-language press to operate, 
especially in respect of the first generation, in such a healthy and responsible 
manner as to retain association with the culture of the areas of origin, but at the 
same time to serve as a medium for extending knowledge of the culture of the 
country of settlement (and also of national and international affairs). 


IV 


. That, since group and isolated settlements present particular difficulties as regards 


cultural integration which need special consideration, difficulties which could not 

be adequately discussed in the time available to the conference, attention be drawn 

to the following points which appear to be specially applicable to rural group 
projects. 

(a) where the surrounding rural population is at a lower economic and social level 

than the immigrants’, full integration at this lower level will tend to diminish 

the immigrants’ cultural contribution; 

on the other hand the danger must be avoided of forming isolated groups not 

participating in the society; 

(c) special consideration should therefore be given to combining both immigrants 
and non-immigrants in land settlement projects, with due regard for the cultural 
contributions which can be made by each; 

(d) since however there have been examples where this was not successful, particular 
action may be required to stimulate community organization and to ensure that 
groups of different origins mix and develop the requisite spirit of citizenship; 

(e) to assist the attainment of such objectives, through adequate immigration for 
rural projects of ethnic groups who may be culturally differentiated from the 
non-immigrant population, well conceived cultural integration plans should 
be prepared in conjunction with the initial economic planning. 


(b 


a= 
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Vv 


. That, while citizenship requirements are necessarily designed to preserve and ensure | 
acceptance of established social and cultural systems, and to preserve psychological] 
concepts of desirable ‘ways of life’, and while it is reasonable that an immigrant 
should not be granted full rights of citizenship until he has had the opportunity of 
acquainting himself with these features of his new society, this period of ‘appren. 
ticeship’ should be as short as possible and that after the grant of citizenship the 
immigrant should have equality of rights and duties with the native-born. 


VI 


. That any immigration, even between areas of broadly similar cultures, and even 
similar languages, requires a period of adjustment. 

. Having regard to the fact that adjustment is facilitated where there is a real desire to 
emigrate, and experience shows that well-selected and orientated migrants have 
greater chances of successful cultural integration, that these chances be increased 
by adequate reception, placement and follow-up services in the receiving 
country. 

. That, while a degree of financial and moral assistance to the immigrant aids his 
integration, the immigrant should be encouraged to assume the fullest possible 
measure of responsibility for his own settlement. 

. That, as an aid to the achievement of integration, the immigrant should have at his 
disposal before immigration accurate factual information concerning such matters 
as civic rights and duties, requirements for citizenship, employment opportunities 
and wage rates, and general conditions of daily life. 

. That, to assist in the above areas of selection, pre-training, orientation, initial settle. J appent 
ment anc follow-up action, the fullest co-operation should be maintained between 
the governments of emigrating and immigrating countries and, as appropriate & In viev 
with the United Nations, ILO, OAS and ICEM, and with other organizations & of attit 
having specialized social services. ifinteg 

. To assist the integration of immigrants of different religious affiliations, the 


collaboration of voluntary agencies of a religious character should be encouraged. & and in 
which | 


VII and in 


. That it is necessary to recognize that psychological difficulties are unavoidable in & This cc 
the immigration process and are associated with all its aspects. The problem tends § (a) the 
to be most acute where personal insecurity is greatest and where the cultural 
differences to be bridged are extensive. Much can be done to encourage an under- 
standing attitude on the part of the receiving population by informing them of the 
immigrant’s potential contribution and the difficulties he faces. At the same time 
care must be taken not to ‘label’ the immigrant in such a way as to prevent him 
identifying himself with his new countrymen. This principle applies to refugees as 
well as to other immigrants, except that special help and sympathy are frequently 
necessary for refugees in the initial stages. 


Vill 


. That in evaluating the priorities to be accorded to different aspects of integration 
programmes, careful regard must be paid to the different types of society (e.g. plural 
or unitary, economically developed or underdeveloped) in which cultural integration 
is being sought. Research is required to establish the key factors operating in different 
social contexts, but successful integration needs as its foundation an initial estab- 
lishment in the country of adoption of the immigrant’s new ‘primary group rela- 
tions’, i.e. the immediate personal and social relationships which form the cohesive 
basis of his life, and the extension of these relations to common areas with the non- 
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immigrant population and their integration in the social and cultural structure of 
the receiving countries. 


IX 


. That the following action should be taken by Unesco, in collaboration with the 
United Nations, ILO, and other Specialized Agencies as appropriate, as well as 
with ICEM and OAS, having in mind the valuable programmes of these agencies 
in their fields of work allied to cultural integration: 

(a) maintain information on the practices and policies followed in this field and 
keep Member States represented at the conference in touch with developments 
and changes effected; 
consider whether the recommendations of the conference would be suitable for 
formal adoption by interested governments; 
prepare from the documentation and proceedings of the conference and other 
material a synopsis which would be drawn upon by governments and non- 
governmental organizations according to their needs in preparing raanuals for 
their officials and voluntary workers operating this field; 
provide, as part of its service of aid to Member States, for the exchange of 
experience among governments by means of fellowships and by missions by 
specialists to countries of immigration on request; 
undertake: (1) the collection of research information and (2) the research 
indicated in the resolution which is appended as an Appendix to these 
recommendations. 


APPENDIX 


In view of the recurring reference throughout this conference to the need for adaptation 
of attitudes and behaviour on the part of immigrants and receiving communities alike, 


fintegration of immigrants into a new society is to become effective; 


and in view of the lack at the present time of validated specific data on the ways in 
which such adaptation can be most effectively initiated in the receiving communities 
and in the immigrant groups; 


This conference recommends that Unesco undertake: 

(a) the collection and systematization of relevant information in the social sciences on 
attitude and behaviour change in its possible application to the adaptation and 
integration of immigrants; 

(b) research through controlled experiment(s) in the area of attitude and behaviour 
change as these two factors affect immigrant integration in countries which have 
many ethnic and religious groups in their present populations and which continue 
to receive significant numbers of ethnically and occupationally diversified 
immigrants. 
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MEETING OF THE INTERNATIONAL ECONOMIC 
ASSOCIATION 


Rome, September 1956 


MEETING OF THE COUNCIL AND EXECUTIVE COMMITTEE, 3, 5, 7 AND I2 SEPTEMBER 195{ 


Before the Congress, the IEA held its third meeting of the Council, which meets ever; 
third year. The following professors of economics were present: H. S. Ellis (President 
(U.S.A.) in the chair, N. B. Amzalak (Portugal), L. Baudin (France), Mrs. H. Berger. 
Lieser (Secretary), A. Bonne (Israel), D. Delivanis (Greece), L. Dupriez (Vice. 
President (Belgium), J. Floor (Netherlands), C. Gini (Italy), E. Gudin (Brazil), 
G. Haberler (U.S.A.), W. G. Hoffmann (Germany), C. Iversen (Denmark), E. Jame 
(France), W. Johr (Switzerland), B. S. Keirstead (Canada), R. Lang (Yugoslavia), 
E. Lindahl (Sweden), R. Mossé (Co-opted member), I. Nakayama (Japan), G. U. Papi 
(Co-opted member), H. E. Pipping (Finland), L. Robbins (U.K.), Sir Dennis Robert. 
son (Honorary President), E. A. G. Robinson (Treasurer) (U.K.), B. Ustunel (Turkey), 
C. N. Vakil (India), J. Vogt (Norway), Dr. K. Szczerba-Likiernik (Social Science 
Department) represented Unesco. 

The Council received the report of the Executive Committee which stressed that 
during the previous three years there had been great progress and achievement. The 
Executive Committee, after careful consideration, developed certain new policies. These 
included increased funds to enable representatives of more distant countries and under. 
developed countries to attend round table conferences, and an experiment with refresher 
courses in advanced economics for younger teachers. The first of these had been held 
in 1955 in India. Two further courses had been held during 1956 in Karachi and 
Singapore. A further course had been planned in Beirut for countries of the Middle 
East in which economics was taught in the French language. 

The Council then discussed future activities: (a) A round table in Rio de Janeiro 
on Economic Development in Latin America. (b) Further refresher courses, perhaps 
in Turkey and Pakistan. (c) A round table to be held in Lisbon in September 1957 
on the Economic Consequences of the Size of Nations. (d) The Council discussed a 
proposal to organize the preparation of a terminological dictionary of economics in 
the English and French languages. While certain members of the council felt doubts 
about the usefulness of such a dictionary, others thought that it might be of value to 
students in countries less developed in economics. (e) The possible preparation of a 
modern encyclopedia of economics has been suggested, replacing the work by Palgrave 
which is now obsolete. No final decision was made regarding this by the Council. 
Several members expressed the view that its success would depend very greatly on 
obtaining a first-rate editor to carry the work through. 

The Council considered recent applications for membership and a possible extension 
of the number of countries affiliated to the association. It was reported to the Council 
that an application from the Polish Economic Association had been considered and 
accepted by the executive committee. 

The Council received a report from the Editors of International Economic Papers. The 
Managing Editor (Mrs. Henderson) reported that the production of International 
Economic Papers was now following a smooth routine. The major problem of the editors 
was to secure perfect translation of the ideas of authors and to make certain that 
misunderstandings were not perpetuated through minor mistranslations or inaccuracies 
in the original. The editors expressed the opinion that, ifthe number of suitable 
contemporary articles deserving translation proved insufficient, there might have to be 
a larger proportion of articles of historical importance in the development of economic 
theory. They explained the proposed change of editorial policy in bringing out in 
alternate years—or at such other intervals as might prove appropriate—more 
specialized volumes containing articles in one single field of economics. It was hoped 
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that these would have a greater appeal than the somewhat unspecialized volumes 
which had hitherto been produced. While it was hoped that more widespread know- 
ledge of the importance of International Economic Papers would increase its sales and that 
energetic steps should be taken to make it more widely known, it was recognized that 
first-rate translation was expensive and that the Association might reasonably continue 
the Executive Committee’s policy and let the papers be produced at a loss, at any rate 
for a time. 

Professor E. A. G. Robinson reported that during the previous 18 months the secre- 
tariat of the association had received from Unesco a request that the association might 
contribute to the study of the problems of peaceful co-operation, which had been 
remitted to the Social Science Division of Unesco by the Montevideo General Conference. 
The Executive Committee had invited Professor Asa Briggs of Leeds University to 
prepare a memorandum for their consideration, and this had been discussed by the 
Executive Committee and a group of economists present at the Kitsbuhel conference 
in September 1955. In the light of those discussions the Executive Committee had 
submitted a report to Unesco indicating its willingness to go further into the problems 
of discussions with Eastern European economists on certain subjects of common 
academic interest. It had been the view of those present at Kitzbuhel that greater 
progress could be made through discussions of such academic problems than by 
attempting directly to solve practical issues of great political difficulty. At Easter 1956 
Russian economists arrived in Paris to discuss the report with Unesco officials. 
In the light of those discussions further discussions were arranged by Unesco which 
had been held in Geneva during July 1956, to which Professor G. Haberler, Professor 
E. Lindahl and Professor E. A. G. Robinson were invited. The secretary was also 
present. The Eastern European countries were represented by two Russian economists 
and one Polish economist. That meeting had prepared proposals for a round 
table conference to be held, if possible, during April 1957 to discuss ‘The Level 
and Structure of National Production and the Factors that determine them’. The 
proposals provided for a meeting of 20-25 economists in all, about half from Eastern 
Europe and half from the countries affiliated in the International Economic Association. 
There would be about eight papers prepared by each group of countries. There 
was a full discussion of the problems both of principle and of organization involved. 
The opinion was expressed that it was important to treat any such conference 
asa round table to which the Eastern European economists would be naturally 


welcomed. 


FIRST CONGRESS, ROME, 6-11 SEPTEMBER 1956 


The IEA decided to hold its first congress in Rome, upon invitation of the Rector of 

the University, Professor G. U. Papi, the internationally known economist. More than 

500 economists from 40 countries! attended the meetings. The main subject: ‘Stability 

and Progress in the World Economy’ had been divided into five chapters: 

. Stability and Progress: the Richer Countries’ Problem’, was introduced by Sir 
Dennis Robertson (Cambridge, England) ; the discussion was opened. by Professors 
L. Dupriez (Louvain, Belgium) and B. S. Keirstead (Toronto, Canada). 

. ‘Stability and Progress: the Poorer Countries’ Problem’, was introduced by Professor 

Jacob Viner (Princeton, U.S.A.) ; the discussion was opened by Professors R. Nurkse 
(New York, U.S.A.) and C, N. Vakil (Bombay, India). 

‘The Quest for Stability: the Real Factors’, was introduced by Francois Perroux 
(Paris, France) ; the dicussion was opened by Professors J. R. Hicks (Oxford, England) 

and E. Schneider (Kiel, Germany). 

. ‘The Quest for Stability: the Monetary Factors’, was introduced by Professor 


» 


Lad 


_ 





1, Austria, Australia, Belgium, Brazil, Canada, Cuba, Denmark, England, Egypt, Finland, France, Germany, 
Greece, Hung- Kong, Héngary, India, Iraq, Ireland, Israel, Italy, Japan, Korea, Lebanon, Luxembourg, Mexico, 
Netherlands, Norway, Pakistan, Poland, Portugal, Saudi Arabia, South Africa, Spain, Sweden, Switzerland, 
Turkey, U.S.S.R., Uruguay, U.S.A., Yugoslavia. 


141 





INTERNATIONAL SOCIAL SCIENCE BULLETIN 


Gottfried Haberler (Cambridge, Mass., U.S.A.); the discussion was opened by 
Professors E. Lindahl (Uppsala, Sweden) and G. U. Papi (Rome, Italy). 

5. ‘International Stability and the National Economy’, was introduced by Professor 
Erik Lundberg (Stockholm, Sweden); the discussion was opened by Professor; 
M. Byé (Paris, France) and W. A. Lewis (Manchester, England). 

The discussion of each topic filled one day. Sunday was free and His Holiness the Pope 

received the participants and their families in a special audience at the Papal Residence 

at Castel Gandolfo. 

The official languages of the Congress were French and English and the discussion 
has been translated into both by simultaneous translation. Italian and German speeches 
have also been translated into French and English. 

An exhibition of English, French, German and Italian scientific books had been 
arranged which proved of great interest especially to participants who cannot always 
find recent publications on economics in their own countries’ bookshops. The United 
Nations and the Specialized Agencies also exhibited those of their publications which 
are of interest to social scientists. 


THE 1957 SUMMER SESSION OF THE NETHERLANDS 
UNIVERSITIES FOUNDATION FOR INTERNATIONAL 
CO-OPERATION 


Nijmegen, 16 July - 3 August 1957 


The Netherlands Universities Foundation for International Co-operation is organizing 
a Summer Session at the University of Nijmegen, from 16 July to 3 August 1957, on 
‘Trends in Modern Civilization’. Emphasis will be placed at this session on one of the 
characteristics of modern civilization, namely the trend towards a community of 
mankind. The basic elements of the problem of man’s unity and diversity, as revealed 
by the growing number of studies on cross-cultural relations, will also be considered, 

The foundation has already secured the co-operation of distinguished professors 
from the Netherlands universities, including: S. J. Geerts, Professor of General Biology 


and Genetics, University of Nijmegen; G. W. Locher, Professor of Sociology and Social § 


Culture, University of Leyden; E. J. Dijksterhuis, Professor of the History of Science, 
University of Utrecht; E. M. Uhlenbeck, Professor of Javanese Language and Literature, 
University of Leyden; J. A. F. Wils, Professor of Linguistics, University of Nijmegen; 
C, Tj. Bertling, Professor of Cultural Anthropology, University of Amsterdam; L. G. A. 
Schlichting, Professor of Political Science, University of Nijmegen; S. Hofstra, Professor 
of Sociology, University of Amsterdam. 


Fees. For tuition, room, breakfast and lunch, 185 Dutch guilders (approximately $49, 
£18.10.0); for tuition only, 90 Dutch guilders (approximately $23.50; £8.10.0). 
These charges include the entrance fee of 50 Dutch guilders, which must be paid 
immediately to the ‘Amsterdamsche Bank, 14 Wagenstraat, The Hague’, in favour 
of ‘Summer Session 1957’. The remainder can be paid on arrival in the Nether- 
lands. 

Introductory Course. A one week introductory course on the Netherlands will be organized, 
on request, for groups of at least 20 persons. Full particulars are available from the 
secretariat. 

Certificate, Credits. Students completing the course will receive a certificate. Students 
from the United States of America wishing to obtain credits are requested to contact 
the Summer Session secretariat. 
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NEWS AND ANNOUNCEMENTS 


libraries, Museums, Exhibitions. On presentation of their registration card, students 
will be admitted free to libraries, museums and exhibitions. 

Registration. Forms are obtainable from the Secretariat, 27 Molenstraat, The Hague 
(Netherlands). 

for further information, write to Mrs. A. F. P. Volten, Secretary, Summer Session. 


CARNEGIE PRIZES IN INTERNATIONAL 
ORGANIZATION 


The Carnegie Endowment for International Peace, in order to encourage research 
by Europeans into problems of international organization, to help young scholars to 
have interesting works in this field published, and to make generally available studies 
which might not otherwise see the light of day, announces an international competition, 
which will take place annually until 1959. 


REGULATIONS 


Subject. The contributions may deal, on the basis of a serious analysis of experience, 
with any aspect of the activity of international organizations. They must consist neither 
of abstract speculations regarding the nature and utility of international organizations, 
nor of mere descriptions of the functioning of institutions. For the purpose of this 
competition, the term ‘international organization’ will be understood to mean general 
or regional intergovernmental agencies. 


Closing date. Entries must be received not later than 1 July 1957 in order to be eligible 
for the prizes offered in 1957. 


Eligibility. Inasmuch as the purpose of the prizes is to encourage research by persons 
who have not yet had an opportunity to establish a reputation, the competition is 
open only to persons who have published at most one book in the fields of history, 
law and the social sciences, In determining eligibility, a doctoral dissertation reproduced 
ina limited number of copies will not be counted as a published book. 

In order to equalize the conditions of competition, two parallel series of awards 
will be established, the first for manuscripts and the second for printed books. Disserta- 
tions will be accepted as entries if they fulfill the conditions of contest. 

Contestants in either category must also satisfy the following additional conditions: 

Nationality: Competitors must be nationals of the United Kingdom, Republic of 
Ireland, or one of the countries of Continental Europe, or have resided in one or more 
ofthose countries for at least ten years, as of 1 July 1957. 

Age: Contestants must not have passed their fortieth birthday on 1 July 1957. 


Language. Entries may be written in English, French, Italian or German. 

Form of submission. Entries in the manuscript section of the contest must be typewritten, 
double-spaced, on one side of the page only. Carbon copies are acceptable provided 
they are clearly legible. Published works shall be submitted in the form of the printed 


volume. In either case, five copies are required. 


Length. It is expected that studies will be of the order of 90,000 words or 300 printed 
pages. Primary emphasis in judging will be placed on content rather than on length. 
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Judging. Entries will be judged by a committee of five specialists in the field of inter. Selk 
national relations, including three Europeans, one North American and one membe § phi 
from another continent. E.. 

An 
Form of the awards. (a) The Carnegie prize in the manuscript section of the contes Sou 


will comprise a cash award of $500 and publication of the winning entry at the endoy. 
ment’s expense, in an edition of at least 2,000 copies; (b) the Carnegie prize in the Eco 
book section will comprise a cash award of $1,500; (c) one honourable mention of 





: : BILLY 

$250 will be awarded in each category; (d) should the judges decide that no entry 128 
is worthy of the Carnegie prize, they may at their discretion make special awards oy BREM 
increase the number of honourable mentions. Ru 
Broo! 

Disqualifying clause. All present and former employees of the Carnegie Endowment are Wa 
disqualified from participating in the competition. of ¢ 
Bullet 

1955 AWARDS hur 
Sci 


Category ‘Books’. First prize: Stanley Hoffmann, ‘Organisations internationales ¢ CAPU 
pouvoirs politiques des Etats’. Honourable mention: Pierre F. Brugiére, ‘Les pouvoir 
de l’Assemblée générale des Nations Unies en matiére politique de sécurité’, CauL! 


Category ‘Manuscript;’. First prize: David Wightman, ‘Economic co-operation’. Honourable fF Cona 
mention: F. S. Northedge, ‘Intellectuals and the League of Nations’. Pri 


1956 AWARDS Conten 


Category ‘Manuscripts’. First prize: Mohammed Bedjaoui, ‘Fonction publique inter. Pre 
nationale et influences nationales’. Countr 


Category ‘Books’. Honourable mention: Romain Yakemtchouk, ‘L’O.N.U., la sécurité ger 
régionale et le probléme du régionalisme’. Fer 


Entries and all correspondence regarding the contest should be addressed to: Centre deli 


Européen de la Dotation Carnegie, 172, Route de Ferney, Grand-Saconnex, Geneva. IB Estudi 
Switzerland. of § 


BOOKS RECEIVED trent 


A bibliographical guide to the law of the United Kingdom, the Channel Islands and the Isle of % Kurs 
Man. Published jointly by the United Kingdom National Committee of Comparative rura 


Law and the Institute of Advanced Legal Studies, under the auspices of Unesco tian 
and of the International Association of Legal Science, with the support of the BL fon 
International Committee for Social Science Documentation, Institute of Advanced bruc 
Legal Studies, University of London, London, 1956, ix + 219 pp. pro 
ALBARET, C. De la nature des lois économiques. Chateau de Confignon, Genéve, 1956, Stu 
161 pp. LAMBI 
Behavior Science Bibliographies. Published by Human Relations Area Files, New Haven, by ] 
1956: in | 


Annotated bibliography of Burma, Prepared by the Burma Research Project at New Bon 
York University, Frank N. Trager, director and editor, John Musgrave, chief  Macu 
bibliographer, Janet Welsh, assistant. 230 pp. miq 
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Selected bibliography of the Philippines, topically arranged and annotated. Prepared by the 
Philippine Studies Program, The University of Chicago, Fred Eggan, director, 
E. D. Chester, associate director, preliminary edition, 138 pp. 

Annotated Bibliography of Afghanistan. By Donald N. Wilby. 

Southeast Asia: Selected annotated bibliography of Japanese publications. By James K. Iri- 
kura, 544 Pp. 

Economic and social development of modern China, a bibliographical guide. 

Buty, J. La Politique économique. Paris, Presses Universitaires, 1956 (series Que sais-je ?), 
128 pp. 

BreMME, G. Die Politische Rolle der Frau in Deutschland. Gottingen, Vandenhoek & 
Ruprecht, 1956, 288 pp. 

Broom, L.; Krrsose, J. I. The managed casualty: the Fapanese-American family in Worla 
War II. Berkeley and Los Angeles, University of California Press, 1956 (University 
of California Publications in Culture and Society, vol. 6), v + 226 pp. 

Bulletin signalétique (formely Bulletin analytique), vol. X, no. 4, ‘Philosophie, sciences 
humaines’, Paris, Centre de Documentation du Centre National de la Recherche 
Scientifique, 1956, pp. 603-787. 

Capurso, M. Potere e Classi nella Francia della Restaurazione, La polemica antiborghese degli 
scrittori legittimisti. Rome, Editrice Modelgraf, 1956, 274 pp. 

CauLey, T. J. Agriculture in an industrial economy, the agrarian crisis. New York, Bookman 
Association, 1956, 191 pp. 

Conan, A. R. The changing pattern of international investment in selected sterling countries. 
Princeton, N.J., International Finance Section, Princeton University, 1956, (Essays 
in international finance, No. 27, December 1956), 20 pp. 

Contemporary China, economic and social studies, documents, bibliography. Edited by E. Stuart 
Kirby, Hong Kong & London, Hong Kong University Press and Oxford University 
Press, 1956, xi + 264 pp. 

Country survey series: Afghanistan. Edited by Donald N. Wilby, New Haven, Human 
Relations Area Files, 1956, xii + 501 pp. 

EsERMANN, G. Die Grundlagen des Historismus in der deutschen Nationalékonomie. Stuttgart, 
Ferdinand Enke Verlag, 1956, iv + 249 pp. 

EvatH, E. Israel and her neighbours. London, James Barrie Books Ltd., 1956 (Lectures 
delivered at Brandeis University, Waltham, Mass., in April-May 1956), 72 pp. 

Estudios Sociologicos (Sociologia Economica). (Proceedings of the Fifth National Congress 
of Sociology, Guanajuato, 1-5 December 1954, Instituto de Investigaciones Sociales 
de la Universidad Nacional Autonoma de Mexico), Mexico, University of Guana- 


juato, 1955, 418 pp. 
FerreiRA, E. Itinerario (Estudos e Ensaios). Luanda, Lisbon, published by the author, 


1956, 147 pp. 

GreBLeR, L.; BLanx, D. M.; Winnick, L. Capital formation in residential real estate: 
trends and prospects. (A study by the National Bureau of Economic Research, New 
York), Princeton, Princeton University Press, 1956, xxx -+ 519 pp. 

GrenteR, R. L’ Union frangaise sera fédérale ou ne sera pas... . Paris, Editions du Scorpion, 
1956, 218 pp. 

Kruiser, G. J. Sociological report on the Christiana area, a contribution to extension work in 
rural Jamaica. With a Foreword by Arthur Thelwell, Christiana (Jamaica), Chris- 
tiana Area Land Authority, 1956, 108 pp. (duplicated). 

La fonction publique européenne (statut futur, formation, perfectionnement) : Colloque de Sarre- 
bruck, 7-10 novembre 1955. Published by the Institut pour la comparaison et le rap- 
prochement des droits européens, University of the Saar, series B, document no. 1, 
Stuttgart, Kohlhammer and Brussels, Librairie Encyclopédique, 1956, 488 pp. 

Lambert, R. D.; BREssLER, M. Indian students on an American campus. With a foreword 
by Ralph L. Beals, Minneapolis, University of Minnesota Press, 1956 (also published 
in Great Britain, India and Pakistan by the Oxford University Press, London, 
Bombay and Karachi), xi + 122 pp. 

Macuerie, J. de. Abréviations et sigles économiques et sociaux. Paris, L’observation écono- 


mique, 1956, 45 pp. 
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Nacut, S. La psychanalyse d’aujourd’hui. With the co-operation of Messrs. M. Bouvet, 
R. Diatkine, A. Doumic, J. Favreau, M. Held, S. Lebovici, P. Luquet, J. Luque. 
Parat, P. Male, J. Mallet, F. Pasche, M. Renard, and a preface by E. Jones, Paris, 
Presses Universitaires de France, 1956, 2 vol., viii + 436 pp. and 437-867 pp. 

OrseE, G. R. Punyaro, Estudio de antropologia social y cultural de una comunidad indigena y 
mestya. Quito, Casa de la Cultura Ecuatoriana, 1956, 422 pp. 

Prouproot, M. J. European refugees, a study in forced population movement. With a foreword 
by Sir John Simpson, London, Faber and Faber Ltd., 1956, 542 pp. 

Pye, L. W. Guerrilla communism in Malaya, its social and political meaning. Princeton, N.J, 
Princeton University Press, 1956, xvi + 369 pp. 

Rosertson, A. H. The Council of Europe, its structure and achievements. With a foreword 
by Guy Mollet, published under the auspices of the London Institute of World 
Affairs, London, Stevens & Sons Ltd., 1956, xiii + 252 pp. 

Sarioia, S. Drinking patterns in Finnish Lapland. Helsinki, The Finnish Foundation for 
Alcohol Studies, 1956 (Alcohol Research in the Northern Countries), 87 pp. 

SmitH, B. L.; SmrtH, C. M. International communication and political opinion: a guide to th 
literature. Prepared for the Rand Corporation by the Bureau of Social Science 
Research, Washington, D.C., Princeton, N.J., Princeton University Press, 1957, 
xi + 325 pp. 

SoMERVILLE, J. The communist trials and the American tradition. New York, Cameron 
Associates, Inc., 1956, 256 pp. 

SouTHALL, A. W.; Gutkinp, P. C. W. Townsmen in the making: Kampala and its suburbs, 
With a foreword by A. Kalule Sempa, Minister of Education, Kabaka’s Govern 
ment, Kampala, East African Institute of Social Research, 1956 (East African 
Studies, no. 9), xiv + 272 pp. (multigraphed). 

STOESSINGER, J. G. The refugee and the world community. Minneapolis, University of 
Minnesota Press, 1957, v + 239 pp. 

Sweden and the United Nations. (National Studies on International Organization.) Report by 
a special study group of the Swedish Institute of International Affairs, prepared for 
the Carnegie Endowment for International Peace, New York, Manhattan Publish- 
ing Company, 1956, x + 315 pp. 

Toussaint, C. E. The trusteeship system of the United Nations. Published under the auspices 
of the London Institute of World Affairs, London, Stevens & Sons Ltd., 1956, 
xiv + 288 pp. 

VIIIth International Conference of Social Work, Munich, 5-10 August 1956. French Report, 
French Committee for Social Service and Social Work, Paris, 1956, pp. 152-6 
(bilingual). 

VisscHER, C. de. Theory and reality in public international law. Translated by P. E. Corbett, 
Princeton, N.J., Princeton University Press, 1957, xvi + 381 pp. 

Wicutman, D. Economic co-operation in Europe. A study of the United Nations Economic 
Commission for Europe, published under the auspices of the Carnegie Endowment 
for International Peace, European Centre, London, Stevens & Sons, Ltd., and 
William Heinemann, Ltd., 1956, xi + 288 pp. 

Woons, F. J. Cultural values of American ethnic groups, New York, Harper & Brothers, 1956, 
xii + 402 pp. 
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IV. OPEN FORUM 


SOME SPECIFIC ASPECTS OF THE TEACHING OF 
SOCIOLOGY IN LATIN AMERICAN COUNTRIES 


P. HEINTz 


After an eight months’ stay in Latin America on three different missions, in 
Costa Rica, Columbia and Chile, I should like to call your attention to a 
series of aspects presented by the teaching of sociology in a great number of 
Latin American countries. The general statements which follow apply to 
almost all these countries. I shall not take into consideration certain local 
exceptions to these general rules, although they may be obvious ones. My 
concern will be with university teaching as an activity whose educational 
purposes are responsible for its specific character as distinct from that of 
research. 

The number of sociology courses offered by Latin American universities 
is astonishing, if we compare it with those offered in Europe. Frequently 
all students of law, economics and philosophy are required to follow some 
courses in general sociology. Consequently there is a very considerable 
number of professors teaching sociology in the faculties of law, economics 
and philosophy. Technical and medical schools also often include some such 
general courses. The term sociology is in fact extremely popular, and any 
writer who makes even casual references to social problems likes to call 
himself a sociologist. It is, therefore, not astonishing that sociology is one of 
the principal subjects taught in the few existing departments of general 
studies, such as those of Costa Rica and Puerto Rico. Nor is sociology teaching 
a mere by-product of the rapid industrial and technical progress that has 
taken place since the end of the second world war. Certain of the sociology 
chairs in Latin America are among the oldest in the world. 

Almost all these courses are very elementary and general. Latin American 
universities do not offer any systematic studies of sociology, and practically 
no professional training can be obtained at the universities. These courses 
therefore have no preparatory function, and the great majority of the students 
who take them will never again hear of sociology at the academic level. 
The students attending such courses are usuaily in their first, second or third 
year. Sociology teaching at Latin American universities is not intended to 
form trained sociologists able to solve social problems on the basis of systematic 
research. No such purpose is involved, and in most cases the student’s main 
interest lies elsewhere. Latin American students seem in general to be inclined to 
invest all their energy in the promotion of their professional aspirations, an 
attitude which is due to the fact that they earn their living even during the 
period of their university studies. This very strong professional orientation 
of the Latin American student is often considered as weakening the impact 
which the obligatory sociology courses might otherwise have on the student. 
There is, in fact, a trend towards reducing the number of sociology chairs 
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owing to the lack of interest shown in them by the students. It is urgent that 
the courses be reorientated so as to arouse spontaneous interest among a 
student population which has not the least intention of studying sociology, 

The elementary courses in sociology are often conceived as part of the 
Humanities, which inevitably prevents sociology from being considered as 
a positive science. Further, as I have already mentioned, sociology is not a 
new discipline in Latin America, a fact which may in part explain the 
‘tradition-mindedness’ of such courses, which are often merely a history of 
social and political ideas. 

The incorporation of sociology into the Humanities is also explained by 
the fact that the courses given to students of the first years are not usually 
clearly differentiated from similar courses offered in secondary education, 
At the university level this kind of teaching shows in Latin America the 
tendency to offer a series of simplified theses, dogmatically presented, without 
touching upon the process of problem-solving. It is supposed that the young 
students need a guide whose wholesome precepts they must accept at their 
face value. The Humanities in general may be said to be reluctant to admit 
scientific thinking, because they are not willing to give up one of their main 
traditional functions, that is, to confer on students a series of values considered 
to be important for the survival of the society in question. Therefore, the 
Humanities are still very closely related to a kind of education whose domain 
is being relegated more and more to secondary education, wherever the two 
areas are clearly distinguished. The strong humanistic influence on university 
teaching at the elementary level is often due to a lack of preparation of the 
students for a more scientific approach to the subject of their studies, and also 
to the fact that many university professors are recruited from among the 
teachers of secondary schools. For these and other reasons it is not surprising 
to find that the elementary sociology courses have assimilated the core of 
the humanistic tendencies which prevail during the first years of professional 
university careers. Sociology sometimes represents the main stream of these 
tendencies within the professional faculties. 

Latin American sociology does not on the whole reflect the typically modern 
trends of sociology: its dynamic character, the absence of all-embracing 
and closed systems, the intimate association between research and teaching, 
the high requirements of scientific methods, etc. This evident backwardness 
of Latin American sociology is probably due to a series of independent factors 
of which I shall mention only two: (a) there are very few full-time professors 
who have the time to keep pace with the rapid development of sociology on 
the international plane; (b) there exists no other value, system than social 
reform on which general courses of sociology of an elementary nature can be 
based as an educational function of professional studies, without the role 
being adopted ofa discipline having some instrumental value for the professional 
career. 

Thus, sociology courses are to a great extent a mere academic expression 
of social reform similar to that of European sociology up to recent times. The 
ideological involvement presents exactly the same character as it had in 
Europe, stimulating social criticism either from the right or from the left, 
that is to say taking up the role of an academic expression of conservativism 
or of socialism. On the other hand, the democratic ideology that forms a 
basis for modern sociology at the elementary level is not in all Latin American 
countries so strongly developed and so generally accepted that it could serve 
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TEACHING IN LATIN AMERICA 


as a general basis for the renovation of the fundamentals of sociology teaching 
in Latin American universities. The lack of an adequate ideology that would 
help to incorporate the above-mentioned trends of modern sociology into 
courses that should be of some use to a heterogeneous student population 
represents a very serious obstacle that is most difficult to overcome. To take 
social facts about one’s own country seriously and to be ready to make great 
efforts (of a methodological kind) in order to discover social reality as such— 
both attitudes resulting from a certain ideological involvement—can be con- 
sidered as the basic conditions for the reform ofelementary education in sociology. 
Without these conditions the elementary teaching of sociology will probably 
continue to be instrumental to the general aims of socialism or conservativism 
ine one country. This is not so much the case wherever sociology teaching 
serves Clearly defined professional purposes, such as the training of professional 
sociologists, of rural or industrial sociologists, of criminologists, etc. 

There exists a strong tendency in Latin American universities to distinguish 


| between general sociology and applied sociology, establishing between 


them a deductive relationship. Applied sociology comprising all specialized 
branches of sociology is considered as the logical application of the general 
principles, developed in general sociology, to a group of specified problems. 
The implications of such a conception prevent any view which assumes that 
all sociology can, on principle, be explained by the different social aspects 
which any social phenomenon ready at hand presents. These implications 
also stress the importance of a general abstract analysis of society as such, 
the results of which cannot be tested and therefore easily become the prey of 
ideological forces. Furthermore, they relegate applied sociology to.a secondary 
place, although most modern sociology is applied sociology. They also stress 
the need for some other kind of sociology, frequently called national sociology, 
which is mainly descriptive, historical and geographical, and which has no 
explicit theoretical assumptions. Such descriptions of some social aspects 
of one’s Own country can hardly be considered as sociology, their level of 
abstraction being very low. There exists practically no connexion between 
general sociology and national sociology. 

The above-mentioned deductive relationship between general and applied 
sociology has still another practical consequence. It prevents the introduction 
of elementary courses closely related to the professional subject matter, such 
as criminal sociology for law students, rural sociology for agronomists, industrial 
sociology for engineers. It is also opposed to minor adaptations of gencral 
sociology, to courses dealing with the special professional needs and interests 
of students. For this reason it seems generally easier to introduce courses 
of modern sociology into faculties where there were no. previous sociology 
courses, such as the faculties of medicine. 

More than any others, the faculties of law offer courses in sociology. The 
great majority of sociology professors are at the same time lawycrs. This 
inevitably results in a very strong legal influence in Latin American sociology. 
The deductive relationship between general sociology and applied sociology 
may be an outcome of the union between sociology and law. Still more 
important is the factual incompatibility between the normative character 
oflaw and the positive character of sociology. To a great extent the sociological 
point of view seems inadmissible to the lawyer, which results in a strong 
tendency to integrate normative elements into sociology courses, a tendency 
which is reinforced by other factors already mentioned. The only promising 
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bridge lies in the field of criminal sociology because criminologists are 
accustomed to view the social phenomena with which they are concerned 
not exclusively from the normative point of view. 

If we consider all the previously mentioned specific aspects of Latin American 
sociology teaching at the university level, we are not astonished by the growing 
estrangement between university teaching and scientific research. There 
exists evidently a widespread need for sociological research in Latin American 
countries. Many public and private institutions are aware of the fact that 
they need sociological research in order to solve their problems. At the same 
time it is quite as evident that academic sociology cannot fulfill this function, 
There are many research activities going on, but these activities are all 
carried out by persons who are in no way connected with university life, 
Thus, Latin American universities are losing one of their main functions, 
that is the function of research, although there is no other modern social 
science where it is more imperative that teaching be intimately associated 
with participation in empirical research. 

This serious state of affairs affects both research and teaching. The 
inadequacy of sociology teaching is in part responsible for the relatively 
low prestige of academic sociology. It will be a slow process for academic 
sociologists to recover the social prestige they need in order to be integrated 
into society other than as university professors. The existing research personnel 
have almost exclusively been trained at non-Latin American universities 
and generally they do not take part in university activities. Sociology professor 
are often not even aware of the research activities that are carried on in their 
own country. 

I have met very many university people who are willing to recognize this 
situation as a strong argument in favour of a fundamental re-orientation of 
sociology teaching. 

The scarcity of research in Latin America—aggravated by the fact that § 
the actual research is carried through by persons not connected with university 
institutions—explains why all efforts to modernize sociology courses at Latin 
American universities have to rely almost exclusively on sociological literature 
of non-Latin American origin. This is not due to any ill-will with regard to 
Latin American literature of scientific value but to the fact that research 
in Latin America is generally orientated towards practical goals of very limited 
scope determined by the institutions that undertake the research. This situation 
is considered by many Latin American sociologists as unfortunate and a 
real obstacle to the re-orientation of sociology teaching. True, elementary 
courses in sociology should emphasize the social conditions predominant in 
Latin America. They should also take into account the social prejudices 
prevalent in the society of each country in order to have an enduring impact 
on the minds of the students who are obliged to follow courses in general 
sociology. However, there is no remedy to this situation as long as universities 
do not take up their full share in research activities and as long as these 
activities have not produced the material necessary to fill this gap. 

It may be concluded that the re-orientation of academic sociology within 
the existing institutional framework represents the main task which Latin 
American sociologists have to face. This re-orientation has to take into account 
that up to now there has been very little room for systematic training of 
sociologists. However, it should help to reduce the gap between university 
teaching and research and should restore to sociology the social prestige it 
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TEACHING IN LATIN AMERICA 


needs as a science whose services will more and more be called for in order to 
solve the difficult problems arising from a very rapid social change. 

There is no lack of sociological thinking in Latin America as the literature 
clearly shows. What is really lacking is the application of scientific methods 
and criteria. Modern sociology, by its very nature, cannot be easily incor- 
porated into elementary and non-preparatory university courses. The 
reluctance to re-orientate sociological thinking in Latin America is largely 
due to this, and it raises a problem that must be solved by the agencies whose 
activities are directed toward the diffusion of modern sociology in this area 
of the world. 
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